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STATEMENT OF QUESTION PRESENTED. 


In an action for damages under the antitrust laws, 
where there is evidence that a television network had 
monopoly power and used it to acquire the UHF station of 
plaintiff, its affiliate, pursuant to a conspiracy by which the 
network first secured an option to purchase his competitor’s 
UHF station and then cancelled plaintiff’s affiliation, so that 
the network became the sole owner-operator of UHF in the 
area, with the ultimate purpose of destroying the competi- 
tion of UHF which threatened the network’s dominant posi- 
tion in VHF, is it proper to exclude as immaterial all the 


evidence of monopoly, attempted monopolization and con- 
spiracy on the ground that the network had the contractual 
‘‘right?? to cancel plaintiff’s affiliation and the “‘right’’ to 
purchase a station, and therefore the admitted injury to the 
plaintiff was damnum absque injuria? 
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JURISDICTIONAL STATEMENT. 


This is a civil action under the antitrust laws of the 
United States to recover damages for injury sustained by 
plaintiff in his business and property by reason of defend- 
ants’ conspiracy in restraint of interstate trade and com- 
merce, monopolization and attempt to monopolize (Com- 
plaint, JA 6; par. 8, JA 8; par. 9, JA 8; par. 10, JA 9; 
par. 28-33, JA 18-21; par. 37, JA 22; par. 38-39, JA 22-23). 

On defendants’ motion for summary judgment. the 
District Court entered a final judgment dated June 9, 1959, 
dismissing the Complaint (JA 287). 

The action was instituted in the United States District 
Court for the District of Columbia, which had jurisdiction 
over the matter based on Section 4 of the Clayton Act, Act 
of October 15, 1914, c. 328, 44; 38 Stat. 731; 15 U.S. C. A. 
§15, and pursuant to the Act of June 25, 1948, ¢. 646, 62 
Stat. 91, 28 U. S. C. A. § 1837. 

This Court has jurisdiction upon appeal to review the 
judgment of the lower court pursuant to the Act of June 
25, 1948, c. 646, 62 Stat. 929; 28 U. 8. C. A. §1291, as 
amended. 


STATEMENT OF THE CASE. 


This is an appeal by the plaintiff from a summary 
judgment entered against him by Holtzoff, J., in a treble 
damage suit charging violations of sections 1 and 2 of the 
Sherman Act.” 

Plaintiff is the assignee of Midwest Broadcasting Com- 
pany (‘Midwest’), a-corporstion which owned and until 
February 25, 1955 operated a UHF television broadcasting 
station in Milwaukee, Wisconsin (JA 6, 235). 

After a long freeze in the issuance of licenses for new 
stations, the Federal Communications Commission in June 
1952 made additional channels in the ultra-high-frequency 
(UHF) band available for television. Thereafter Midwest 
obtained a permit for a UHF station in Milwaukee and on 
Angust 21, 1953 entered into an affiliation agreement with 
CBS-TV for two years. CBS-TV reserved the unilateral 
right to terminate this agreement at any time on six 
months’ notice (JA 15, 235, 239). 

By December 1953 WCAN-TV was operating prof- 
itably, and was considered an outstanding example in the 
country of a successful UHF operation (JA 15). 

In December 1953 the FCC gave notice of a proposed 
rule that would permit the ownership by a single licensee 
of 7 television stations of which not more than 5 could be 
VHF stations. 

At this time there were in addition to plaintiff’s station 
two other television stations in the Milwaukee market. One 
was a VHF station, affiliated with NBC and ABC. The 
other, c.’3 WOKY, was a UHF sta- 
tion with no pri iatio’ » 230). 

Plaintiff, on the strength of his affiliation contract, had 
embarked on a considerable expansion program of which he 
kept CBS fully informed; he had acquired new and im- 
proved equipment for his station and was building a new 
studio (JA 18, 242). Plaintiff had indicated his willingness 


1. Act of July 2, 1890, c. 647, 26 Stat. 209, U. S.C. A, Title 15 $1-2. 
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to sell his station to Storer Broadcasting Co. for $2,000,000, 
and Storer had manifested an interest in acquiring it if the 
proposed FCC rule was adopted (JA 17, 239). 

In July 1954 the CBS defendants determined to ac- 
quire for themselves an option to buy a UHF station in 
Milwaukee (JA 19, 32). For this purpose they engaged the 
services of defendant Thad Holt (JA 19, 50). 

On July 26, 1954 Holt met with CBS representatives 
in New York, and from there went directly to Milwaukee 
(JA 91). Three days later, without disclosing CBS’ inter- 
est in the transaction, Holt secured an option in his own 
name to purchase station WOKY-TV_from\ Bartell (JA 
91). Neither Holt nor CBS ever approached plaintiff 
regarding the purchase of his station, although CBS knew 
of plaintiff’s discussions with Storer. Storer’s potential 
purchase of plaintiff’s station was thwarted by CBS’ re- 
fusing or failing to assure continuation of the CBS affilia- 
tion (JA 26, 163-165, 178-179). 

On September 17, 1954 the FCC adopted its proposed 
rule to be effective October 22, 1954 and, on October 21, 
1954, a few hours before the rule became effective, plaintiff 
received from CBS-TV a telegram notifying him of the 
cancellation of his affiliation (JA 20). 

The next day plaintiff flew to New York and pleaded 
with officials of CBS for an explanation and reconsidera- 
tion of their cancellation of his affiliation (JA 50, 223-224). 
As a result of this meeting an agreement was entered into 
whereby the CBS defendants acquired the physical assets 
of plaintiff’s station and an assignment of his studio leases 
and transmitter site, in exchange for $500,000 and the phys- 
ical assets CBS was acquiring from Bartell. “The agree- 
ment contained a statement that plaintiff would continue 
to operate a television station in Milwaukee (JA 51, 61). 

On October 25, 1954 Holt assigned his option to CBS 
and CBS immediately exercised it (JA 20, 92). 


et <8 S 

2. When the acquisition of station WOKY was submitted to the FCC it 
was approved by the narrow division of three to two, with a strong dissent by 
two of the Commissioners that this transfer would not serve the “public interest, 
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On February 17, 1955 CBS-TV commenced operation 
of its station in Milwaukee under the call letters WXIX- 
TV; and on February 27, plaintiff ceased broadcasting. 
CBS-TV then became the sole UHF station owner and op- 
erator in the Milwaukee area (JA 21-22). 

From the inception of its operation by CBS-TV, WXIX 
was marginal or unprofitable and ultimately on February 
27, 1959 CBS-TV announced that the station would be 
closed on March 31, 1959 (JA 272). There are now no UHF 
stations in the Milwaukee area. 

Meanwhile, in September, 1956, plaintiff brought the 
present action claiming that the events in Milwaukee con- 
stituted a conspiracy to acquire plaintiff’s station in viola- 
tion of the antitrust laws and at a price far below its actual 
value, monopolization and an attempt to monopolize. It is 
the loss of this station for which plaintiff claims damages.* 

In essence, plaintiff’s charge is that the defendants 
used their monopoly power and conspired to destroy UHF 
in Milwaukee and throughout the country in order to dis- 
pose of its threatened competition with VHF to which CBS 
was so heavily committed; and that in order to consum- 
mate this plan their first step was to destroy plaintiff’s 
station which was an outstanding example in the country 
of a successful UHF operation. This they did by frustrat- 
ing what they knew were efforts of others who might be 
their competitors to acquire the station; themselves ac- 
quiring secretly an option on a competing station WOKY, 
and then, option in hand, cancelling the affiliation agree- 
ment which they had with plaintiff’s station. As a result, 
on plaintiff’s entreaty—which they obviously had antici- 
pated—they purchased from him, at far less than its real 
convenience and necessity.” 11 Pike & Fischer, Radio Regulation 913. One 
of the affirming Commissioners was Lee to whom Dr. Stanton had previously 
spoken, ex parte, concerning CBS’ acquisition of a UHF station in Milwaukee. 
See, infra, pp. 41-42. 

3. Plaintiff claims damages in the amount of $1,450,000 and the trebled 
amount of $4,350,000. This amount represents the difference between the 
actual value of plaintiff’s equipment and facilities (at least $2,000,000) and the 


amount at which CBS acquired it ($500,000 in cash and used equipment of 
WOKY worth no more than $50,000). 
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value and at what amounted to a forced sale price—his 
studio then being built and his new and valuable equip- 
ment. By this three-pronged maneuver there fell into 
their hands the plaintiff’s first-class facilities and equip- 
ment and there was eliminated all actual or potential UHF 
competition in Milwaukee. 

‘At the argument on defendants’ motion for summary 
judgment plaintiff urged that the pre-trial record * already 
disclosed a genuine dispute in all these factual areas of 
contention stemming from, surrounding, and resulting from 
the naked events in Milwaukee. 

Judge Holtzoff, however, neither affirmed nor denied 
that a genuine factual dispute existed as to these conten- 
tions. Instead, he assumed them to be true for purposes 
of the motion and held they were immaterial (JA 278, 282, 
284). In the court’s opinion the only relevant facts were 
that CBS had the right under its contract to cancel plain- 
tiff’s affiliation, and could purchase his competitor’s station 
if it desired to do so (JA 284-285). On this basis the District 
Court, although finding that plaintiff had suffered severe 
financial injury (JA 285), held that the injury was damnum 

absque.injuria_and summarily dismissed plaintiff’s claim 

(JA. 286) acaeaeen Aoi aca 
E-33this conclusion by the District Court following 
from its narrowly restricted inquiry which plaintiff con- 
tends constitutes reversible error and forms the basis of 
this appeal. 


a 

4. Both ies conducted pre-trial discovery. Defendants took the depo- 
sition of plaintiff. Plaintiff addressed interrogatories to the three defendants 
who answered the complaint. These defendants filed answers to the inter- 
rogatories. Plaintiff also took oral depositions of the following: Dr, Frank 
Stanton, President of CBS, Inc.; Richard S. Salant, a Vice President of CBS, 
Inc.; J. L. Van Volkenburg, former President of CBS-TV; George Storer 
and Thad Holt. 

5. Poller v. Columbia Broadcasting System, Inc., 174 F. Supp. 802 
(D. D. C, 1959). 


STATEMENT OF POINTS RELIED ON. 


1. The District Court erred in holding that the injury 
to plaintiff was damnum absque injuria because defendant 
had a contractual right to cancel plaintiff’s affiliation, and 
a right to buy his competitor’s station. 


2. It erred in holding that plaintiff’s loss resulted 
from the exercise by defendant CBS of defendant’s legal 
rights. 


3. It erred in holding immaterial defendants’ violations 
of the Sherman Act in conspiring to restrain trade, monopo- 
lizing or attempting to monopolize interstate commerce 
in the television industry. 


4. It erred in holding that defendants’ violations of 
the Sherman Act did not result in the damage which plain- 
tiff sustained. 


5. It erred in failing to hold that defendants CBS-TV 
and CBS cancelled plaintiff’s affiliation and acquired tele- 
vision station WOKY pursuant to an illegal conspiracy in 
restraint of trade to acquire plaintiff’s station at whatever 
price they determined to pay for it. 


6. It erred in failing to hold that defendants CBS and 
CBS-TV possessed and exercised monopoly power in ac- 
quiring plaintiff’s television station. 


7. It erred in failing to hold that genuine issues of fact 
exist with respect to whether plaintiff was injured pursuant 
to a conspiracy in restraint of trade in violation of Section 
1 of the Sherman Act. 


8. It erred in failing to hold that genuine issues of fact 
exist with respect to whether the plaintiff was injured by 
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the defendants’ illegal exercise of monopoly power in vio- 
lation of Section 2 of the Sherman Act. 


9. It erred in failing to hold that genuine issues of fact 
exist with respect to whether the plaintiff was injured by 
defendants’ attempt to monopolize interstate trade and 
commerce in violation of Section 2 of the Sherman Act. 


10. It erred in failing to hold that CBS used its power 
to monopolize the UHF television market in Milwaukee 
and then wipe it out. 


SUMMARY OF ARGUMENT. 


1. CBS exercises monopoly power in the television in- 
dustry. That there is room for a similar monopoly position 
by the other networks does not alter this fact. For the 
inherent physical limitations of television broadcasting give 


CBS a monopoly position. Since each network requires 
only one local outlet for its program, and in the vast ma- 
jority of significant markets there are more than two sta- 
tions, CBS is assured of an outlet for its programs without 
competing with the other networks. 

Competition between the networks in offering their 
programs to these stations is non-existent and the affiliated 
station’s freedom to select the program of another network 
is virtually eliminated by the practice of requiring affiliation 
contracts with ‘‘option time’’ provisions. These are. re- 
quirements which a station must accept in order to secure 
any network program or any portion of the national adver- 
tising dollar. These dollars are almost entirely in the hands 
of the networks. In consequence each station becomes an 
“exclusive dealer”’ whose continued existence is dependent 
on his supplier; if his affiliation or ‘dealership’? is can- 
celled, the network product, without which he cannot com- 
pete, becomes unavailable to him. 


’ = AJ 
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In this artificial market CBS has been given by the FCC 
an additional weapon which keeps the stations compliant. 
This is the power to own and operate stations, even to the 
extent of acquiring the station of its own affiliate. The 
number of stations which the network can own and operate 
is limited ; but the existence of the power to do so is a threat 
potentially against all the network’s affiliates. This prac- 
tice therefore inevitably arms CBS with monopolistic power 
to acquire the station of any of its affiliates at its own price 
because of the inherent threat that otherwise the network 
will cancel the affiliation contract. CBS itself admits the 

' extraordinary extent of this power by claiming that it will 
never acquire an affiliate’s station except at the price the 

\ affiliate has first named. Thus it acknowledges the power 
~put seeks to detract from it by claiming that it exercises the 
power with the utmost delicacy. 

It is this illegal power which was exercised by CBS 
against the plaintiff. What happened is in substance the 
same as if CBS urged plaintiff to sell the station to it at its 
own price under the threat that if he did not agree, it would 
purchase Bartell’s unaffiliated station and cancel his affilia- 
tion. It effectively accomplished the same result by mask- 
ing its enterprise in the form of a conspiracy to secure an 


~ toption to purchase Bartell’s station, and then, option in 


hand, cancelling plaintiff’s affiliation, knowing that he would 
then be at CBS’ mercy because his new station and equip- 
ment would now be useless to him. The fruit of this con- 
spiracy CBS acquired in taking over plaintiff’s new equip- 
ment and studios for the operation of Bartell’s station, 
which it presumed to have bought. 

As we view it, CBS, with the power that it enjoys, 1s 
legally prohibited from acquiring and operating a station 
even if it secures FCC approval to do so. The exercise of 
this legal power directed against the plaintiff, interwoven 
with the dual program of cancelling his affiliation and ob- 
taining an option from Bartell, constitute an illegal exercise 
of monopoly power. That power so exercised directly in- 
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jured the plaintiff; it drove him out of business and caused 
him to sell his station to CBS, so that CBS could use it in 
his stead. The District Court therefore should not have 
held that the existence and exercise of CBS’ monopoly 
power were immaterial and had no part in whatever injury 
the plaintiff suffered. 


2. An additional purpose motivated CBS’ conduct in 
Milwaukee, which stamps it as illegal. The UHF spectrum 
was the only threat to CBS’ dominant position. The greatly 
mooted question in the television industry was whether 
UHF would be able to displace VHF. In the newly emerg- 
ing UHF, plaintiff was the most successful operator in the 
country. The simultaneous elimination of plaintiff and 
Bartell by CBS manifestly was a contrived plan to take into 
CBS’ hands the sole ownership and operation of UHF in 
Milwaukee and to eliminate the plaintiff. Thereby CBS 
eliminated UHF competition in Milwaukee, was able artifi- 
cially to raise its advertising rates, and arbitrarily to make 
its Milwaukee station a ‘‘must buy”’ station. Clearly all 
this caused direct public injury. It also made possible the 
accomplishment of the ultimate goal of CBS,—the wiping 
out of UHF television in Milwaukee and by the example of 
this failure, throughout the country. 

The plan to eliminate UHF in Milwaukee and through- 
out the country, and the action taken pursuant to it, estab- 
lish a conspiracy and monopolization in restraint of trade. 
An essential part of this plan was the destruction of the 
plaintiff’s station. The injury which plaintiff suffered 
therefrom was part of CBS’ plan. 


3. The conspiracy which has been shown does not fail 
for want of parties capable of conspiring. CBS itself is 
one party. Its economically independent division, CBS-TV, 
is another party; it is treated by CBS in exactly the same 
manner as its incorporated subsidiaries. Bartell furthered 
the conspiracy after he learned of its existence. Holt, an 
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independent business man, was one of the main actors in 
consummating the plan and had an independent financial 
interest in it. 


4. Approval by the FCC of the ultimate result does not 
impair the plaintiff’s cause of action any more than the 
existence of CBS’ monopoly in the shelter of the FCC 
excuses its conduct. The antitrust laws are fully applicable 
to the television industry, “and CBS’ conduct may be judi- 
cialty condemned even though the FCC has approved it. 


5. The District Court erred in holding that CBS had a 
legal ‘‘right”’ to purchase Bartell’s station and to cancel 
plaintiff’s affiliation. It had no right to acquire Bartell’s 
station. It had no right to cancel plaintiff’s affiliation as 
part of its program of acquisition of Bartell’s station. 
Moreover, it had no right to cancel plaintiff’s affiliation as 
part of its effort to acquire plaintiff’s station at its own 
price. Finally, it had no right to do all this as part of its 
plan to monopolize UHF in Milwaukee and then destroy it 
there and elsewhere throughout the country. This Court’s 
decision in Packard Motor Car Company v. Webster Motor 
Car Company, 100 App. D. C. 161, 243 F. 2d 418 had too 
rigid a hold on the court below, which misinterpreted its 
doctrine and erroneously held it binding and conclusive 
against the plaintiff. 


Argument. 


L PLAINTIFF HAS TWO CAUSES OF ACTION UNDER 
THE ANTITRUST LAWS. 


There are two causes of action in favor of the plaintiff: 


A. Elimination of Plaintiff by CBS’ Use of Its legal 
Power. 


Plaintiff’s claim, in essence, is that the CBS defend- 
ants possessed monopoly power in the television industry 
and that they illegally exercised this power to acquire 
plaintiff’s station at their price. 

They camouflaged direct use of this power by the 
conspiracy in which they planned the Milwaukee transac- 
tions. For they knew that upon cancellation of plaintiff’s 
affiliation under the ruse that they preferred to purchase 
Bartell’s station, plaintiff would be in exactly the same 
position as if CBS had directly threatened him with can- 
cellation if he refused to sell at their price. This conduct 
directly injured the plaintiff. We urge that it states a cause 
of action. 


B. Elimination of Plaintiff Was a Necessary Step in 
Consummation of an Tegal Scheme. 


The illegal elimination of plaintiff was part of a larger 
plan by CBS: first, to become the sole UHF station owner 
and operator in the Milwaukee area,—by the double 
pronged acquisition of Bartell’s WOKY and elimination of 
plaintiff; and then, to destroy UHF in Milwaukee and 
throughout the country in order to wipe out the threat of 
UHF competition with VHF to which CBS was so heavily 
committed. 

The elimination of plaintiff in furtherance of this 
ultimate plan constitutes an additional and independent 
cause of action. 
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IL THE FACTS ALREADY OF RECORD CLEARLY 
DEMONSTRATE THE EXISTENCE OF PLAIN- 
TIFF’S CAUSES OF ACTION. 


Defendants were not entitled to summary judgment 
unless they could establish that even if all the facts and 
inferences favorable to plaintiff were accepted as true 
there could not under any circumstances be a finding 
against them. H: eyward v. Public Housing Administration, 
938 F. 2d 689, 698 (5th Cir. 1956); Dewey v. Clark, 86 
App. D. C. 137, 180 F. 2d 766, 772 (D. C. Cir. 1950). 
Upon this review they must once again meet this burden: 
Pogue v. Great Atlantic and Pacific Tea Company, 242 F. 2d 
575 (5th Cir. 1957). 

Within this framework the ensuing discussion will first 
review the factual existence of plaintiff’s claims. Then 
we will examine the error of the lower court in disregard- 
ing these claims as immaterial. 


IIL CBS IS A MONOPOLY AND HAS MONOPOLY 
POWER. 

A. CBS Dominates a Naturally Complete Area of Broad- 
casting Activity and by It Has Taken Control of a 
Whole Chain of Otherwise Independent Broadcasting 
Stations and Their Advertising Life Blood. 


1. The television medium, by its nature, confers 
monopoly power upon national networks. 


It is a vital fact that because of physical limitations a 
particular station can broadcast only one program at a 
time, and because programs can only be received on a 
particular set one at at time there is an automatic exclusion 
by each program of all others at that time. 

Accordingly, the broadcast of a network program re- 
sults in a vertical monopolization of every station through- 
out the country which receives and transmits that pro- 
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gram at the time it is broadcast. The case is no different 
than it would be if because of physical law three concerns 
doing the same thing could each reach into only one of 
three separate areas of space. In a sense, they would be 
competing with each other. But it is equally true that each 
of them would have an exclusive monopoly in the entire 
area that it could possibly embrace. It is no less a 
monopolization by any one merely because there is an- 
other outside area unapproachable by it, in which others 
likewise hold exclusive sway. 

If this were all that the CBS network had done it 
might have left room for argument that it was in competi- 
tion with other national broadcasters for the business of 
independent stations. Theoretically each of them would 
be offering its programs to the independent stations which 
then would, on their own, determine which of the three 
competing programs to broadcast. 

This natural development has been made impossible by 
the artificial conduct of CBS—and we may add, of its so- 
called competitors, ABC and NBC. 

In the great majority of markets where there are 
more than two stations each network requires that the sta- 
tion which takes its programs must become in effect its 
exclusive station. Thus, by the coercive power of its 
programming the network has accumulated what it calls 
a chain of affiliated stations. These affiliates are no part 
of the network’s investment of money or management. 
Others have made the investment; others have the burden 
of management; others run the risk of loss. But by vir- 
tue of the network having the program to sell, it requires 
by contract that these stations become in effect its sub- 
sidiaries. Thus, by an ironic perversion of the circum- 
stances, the supplier dominates the customer. The net- 
work does even more; it ties the stations to affiliation 
agreements which give the network exclusive control, yet 
keeps them dangling by the provision under which it can 
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at will terminate the franchise upon which their financial 
fate depends. 


2. The monopoly of national networks has been ex- 

tended by coercive and restrictive practices. 

The evil is magnified and implemented by ‘‘must buy’’ 
and ‘‘option time’? arrangements which the networks by 
parallel conduct have imposed and require. 

(a) ‘Must Buy’’. 

CBS, like NBC, has a policy which requires that net- 
work advertisers must buy time on a group of stations 
designated by the network.® This is the minimum. With- 
out it the advertiser can buy no time whatever. Colloquially 
and quite accurately the practice is known as the ‘‘must 
buy’, and the designated stations are known as ‘‘must buy’’ 
stations.’ 

The ‘‘must buy’? requirement forces an advertiser to 
accept television coverage that he may not want in order 
to get the coverage he does want. 

Of course, the advantage to an affiliate of being desig- 
nated as a ‘‘must buy’’ station is evident,—as is the dis- 
advantage of being excluded from that choice list. Since 
inclusion in the list is at the will of CBS (JA 245-246), any 
listed station is understandably cautious about incurring the 
displeasure of the network. 


However, since the practice was still in effect as of the times pertinent 
to this case, the present tense has been retained, 

7. CBS refers to “must buy” stations as “basic required”. See letter 
July 26, 1954, William B. Lodge to Thad Holt, Exhibit P-1 to Holt’s Deposi- 
tion (JA 141). As of October, 1954, the CBS television network comprised 
127 stations, of which 46 were “must buy” stations (JA 245). By 1956 the 

had increased to 52 (JA 245). 
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By this one practice, therefore, CBS has arrogated to 
itself tremendous power over both the advertisers and its 
own affiliates. 

“‘Must buy’? provisions constitute illegal ‘‘tie-in’”’ ar- 
rangements. So long as the advertiser desires to purchase 
what OBS has to ‘“‘sell’’, whether it be regarded as CBS’ 
programs or the ‘‘viewership”’ which the network affords, 
he has no freedom to reject any of the ‘‘must buy’’ sta- 
tions. In order to obtain the product which he desires 
(the ‘‘dominant product’’), the advertiser is compelled to 
buy the ‘‘must buy’’ stations which he does not want (the 
“tied product’). The illegality of these arrangements is 
/ clear under the decisions: Northern Pacific Railway Co. v. 

U. S., 356 U. S. 1 (1958). 


(b) ‘Option Time’’. 


CBS is able to enforce its ‘‘must buy’? requirement 
because of another practice which it imposes on its affiliates, 
known as ‘‘option time’’. 

The “‘standard”’ affiliation contract between the net- 
work and its affiliates provides that, subject to certain 
conditions, the affiliate will accept and broadcast all net- 
work programs offered to it during designated hours of the 
broadcast day. The hours in which that right may be ex- 
ercised by the network are what are known as network 
‘“toption time’’.* These are, of course, the most desirable 
segments of the station’s broadcast day. 

‘Option time’’ is virtually identical to the ‘‘block 
booking’? practices so severely condemned in U. S. v. Para- 
mount Pictures, 334 U. S. 181 (1948) and U. S. v. Griffith, 
334 U. S. 100 (1948).° Indeed, ‘‘option time”’ is even more 

& The standard option time clause is contained in Poller’s affiliation 
contract (JA 57-58). 


9. The Department of Justice has notified the FCC, in response, to the 
FCC's request for “a formal opinion of the Attorney General on the applicability 
of the antitrust laws to the option time practice”, that: “viewed cither as an 
‘exclusive dealing’ or ‘tying’ device, the Commission’s own findings require the 
conclusion that option time runs afoul of the Sherman Act.” 18 Pike & 
Fischer, Radio Regulation 1801, 1809. 
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virulent than block booking. It not only commits the sta- 
tion in advance to take a whole block of programs, but it 
also constitutes a combination or arrangement between 
the network and the affiliate to shut out the programs of 
significant competitors. 

By these agreements affiliates must accept ‘‘all’’ net- 
work sponsored programs, and the degree of a station’s 
willingness to carry CBS-TV programs has influenced the 
defendants in their determination whether or not to require 
in the affiliation agreement a provision for termination on 
notice of less than the usual one-year period.” Conse- 
quently, a station desiring the “‘greater stability’’ (JA 217- 
218) of a ‘‘standard’’ affiliation would inevitably be ‘‘will- 
ing’? to agree to accept all the programs, and then, for fear 
of termination at the end of the two-year term, would ac- 

tually accept a substantial part of those programs (JA 198). 
These illegal ‘‘must buy’? and ‘‘option time”’ practices 
| do not, of course, by their mere existence, confer a cause 
| of action on plaintiff. The lower court erroneously as- 
| sumed that such was our position. Rather, we present them 

as strong proof_of CBS’ monopolization and monopoly 
power. It is the injury resulting from the exercise of that 
power—achieved and evidenced by these practices—against 
the plaintiff in the acquisition of his station, which consti- 
tutes his cause of action. The relevance of these illegal 
practices in proof of the existence of that monopolistic 
power is manifest. They are, moreover, clear evidence of 
CBS’ power over its affiliates and in the advertising 
market. 

In determining CBS’ monopoly power the relationship 
between CBS, NBC and ABC in terms of percentages be- 
comes meaningless, when in fact CBS exerts such complete 
control over all related branches of the industry. The 
vertical monopoly is complete, despite the fact that there 
is still room for a similar monopoly by NBC. 


10. Answer to Interrogatory No. 8 (JA 34-41). 
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In these circumstances it is effrontery to speak of an 
independent affiliated station, vis-a-vis CBS. The station 
looks to CBS for its program, its advertisers, and its 
audience. The situation of the station is in substance no 
different than if CBS produced programs, obtained all the 
advertising for every station which transmitted the pro- 
grams, and owned all the stations itself. 


(ec) The power of CBS to own and operate stations is a 
potent monopolistic weapon. 


This brings us to the next element in the chain of 
monopoly practice. It is the power of CBS to own and 
operate stations on the same level as its affiliates.” 

Although this power is limited to a maximum number 
of stations, the evil is just as great, because it exists as a 
potential threat against every station in the country.” The 
situation can be illustrated if one supposed that what was 
unspoken had actually been articulated in the present case. 
Suppose CBS had said to Poller, ‘“We don’t like your ag- 
gressive development of UHF, because it poses a threat to 
our established position in VHF. We therefore warn you 
that if you do not abandon UHF we will invoke our right 
to acquire a UHF station in order to destroy you.” 

Is not the knowledge of this fact sufficient to intimidate 
local broadcasters all over the country to keep them com- 
pliant to CBS’ will? Is the situation any less monopolistic 
because CBS did not put into words its ultimate purpose, 
but instead went about carrying it out? Those who live 
a tenuous existence based on the good will of the monopolist 
Se i eS Eee 


11. See infra, footnote 14. 


(JA 221-222). 
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develop an extreme sensitivity to the monopolist’s de- 
sires.4 

So potent a weapon would be direct ownership of an 
entire network of stations that the Commission has for- 
bidden ownership of more than a limited number by any 
one concern.“ In doing this it has recognized that on the 
strict merits the bar might well be absolute and the net- 
works should not be permitted to engage in any station 
operation.” 

We believe that notwithstanding commission sanction 
the ownership of stations by the networks effects such a 
concentration of control in the television industry as is 
violative of the antitrust laws. 

Under the decisions, it is not necessary, in order to 
substantiate a charge of ‘‘monopolization’’ on the part of 
a single entity, that it shall have achieved an actual monop- 
oly. As in the case of United States v. Paramount, 334 
U.S. 131 (1948), when economic power, such as CBS clearly 
possesses, is combined with practices violative of the Sher- 
man Act to preserve and enlarge upon that power, the 
offense of monopolization has been committed. 

Although the mathematical relationship is not a conclu- 
sive determinant of monopoly power (supra pp. 16-17), the 
fact is that CBS controls a lion’s share of the national tele- 
vision advertising market. In 1955 when it acquired WOKY 
the combined share of the three networks was 69.9%. CBS 
alone controlled 33.4% and this was almost as much as NBC 
Ea eS 

13. Salant testified that affiliates habitually “pelt” CBS-TV with informa- 
tion of their activities to increase the likelihood of their affiliation being re- 
tained (JA 198). 

14. Section 3.636 of the FCC Regulations provides: “. . . The Commis- 

. . . will in any event consider that there would be such a concentration 
of control contrary to the public interest, convenience or necessity for any party 
or any of its stockholders, officers or directors to have a direct or indirect snter- 


est in, or be stockholders, officers, or directors of, more than seven television 
broadcast stations, no more than 5 of which may be in the VHF band.” 
(Emphasis added.) 


15. In the 1941 Report on Chain Broadcasting the FCC stated (at p. 67): 
“Assuming that the question were presented as an original matter at this time, 
the Commission might well reach the conclusion that the businesses of station 
operation and network operation should be entirely separated.” 
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and ABC combined (36.6%). CBS and NBC together ac- 
counted for 62.1% (JA 250). When this is viewed in the 
framework of the physical limitation on the availability of 
spectrum space, it is apparent how solid and permanent is 
CBS’ power. 

CBS urged in the lower court that these percentages 
are inadequate as a matter of law to give it monopoly power 
and pointed to the statement in United States v. Aluminum 
Co. of America, 148 F. 2d 416, 424 (2d Cir. 1945), that while 
control of 90% of the product was enough to constitute a 
monopoly, ‘‘it is doubtful whether sixty percent or sixty- 
four percent would be enough; and certainly thirty-three 
percent is not.”’ 

However, this mathematical description was soon quali- 
fied by the Supreme Court in United States v. Columbia 
Steel Co., 334 U. S. 495, 527-28 (1948) : 


‘““We do not undertake to prescribe any set of per- 
centage figures by which to measure the reasonableness 
of a corporation’s enlargement of its activities by the 
purchase of the assets of a competitor. The relative 
effect of percentage command of a market varies with 
the setting in which that factor is placed.” (Emphasis 
added.) 


Especially on a motion for summary judgment is reli- 
ance upon percentage computations inadequate. This was 
recently demonstrated in Strans Auto Sales Corp. v. World 
Wide Automobile Corp., 166 F. Supp. 313 (S. D. N. Y. 
1958) where the Court held that Volkswagen’s monopoliza- 
tion of the foreign car market was an issue of fact and 
denied summary judgment despite defendants’ contention 
that Volkswagen’s share of the market had decreased 
to 31%. 
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B. Monopoly Power Strangled UHF in Milwaukee and 
Throughout the Country. 


1. UHF is the only source of potential competition to 
the networks. 


The only potential threat to the monopoly position of 
OBS and the other networks is in the use of the UHF band. 

As early as 1945 the Commission recognized the inade- 
quacy of VHF channels alone to provide a nationwide 
competitive system and declared the development of the 
ultra high frequencies to be essential. 

Salant admitted (JA 204) that it was necessary for 
UHF to grow and expand because: 

“VHF had grown and expanded about as far as 
it could and we are bursting at the seams in this busi- 
ness. Broadcasting has to find some place else to go 
and the twelve VHF channels don’t provide sufficient 


room for all the competition.’’ (Emphasis added.) 


With the failure of UHF only ‘‘trouble’’ could be en- 
visaged (Salant, JA 204-205) : 

‘As long as we don’t have enough room to allow 
for more stations that the economy will support, there 
is going to be trouble because there is some degree of 
artificial—artificial in the sense of limitation of spec- 
tram space, artificial restriction on the normal growth 
that the industry could stand. (Emphasis added.) 
There can be no doubt, therefore, that the success of 

UHF is essential to restore competition in the television 
broadcasting industry. 
2. Milwaukee was the prize example of UHF’s prospect 
for success. 


(a) Poller’s success with UHF in Milwaukee. 


Against a background of mounting failures and fore- 
casts of doom for UHF, CBS paid a deserved tribute to the 
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unique and outstanding success achieved by plaintiff in 
Milwaukee. 

On June 18, 1954 Dr. Stanton testified before the Potter 
Committee. In the course of his testimony he made com- 
plimentary reference to WCAN-TV as an example of a 
‘vigorously and aggressively managed new station’’ which 
was doing well.’* 

Another who had admiration for plaintiff’s ability 
and skillful operation was Mr. Salant. He testified (JA 
203) : 


«¢. , . Lou Poller represented to me a new generation 
of broadcasters, the young aggressive, alert guys that 
hadn’t gotten to taking things for granted in pushing 
buttons. They were really doing a job.”’ 


With respect to the promotion of UHF in an ‘‘inter- 
mixed’? market Salant regarded Poller as ‘‘just the kind 
of guy who stood a chance of making a go of it’? (JA 204). 
The reason for this was ‘‘his aggressiveness, his alertness. 
He’s a hard fighter’ and a ‘‘man of ability’’ (JA 204). 

Salant had only praise for Poller’s equipment and 
facilities which later fell into CBS’ hands. It had been 
‘skillfully and economically acquired’’, and was ‘‘better 
and more’? than that of Bartell, plaintiff’s competitor. 
Poller ‘‘had a much better, spanking clean studio, which is 
important to us’’, and he had ‘‘good, clean, first-rate equip- 
ment’? (JA 226). 

Milwaukee was thus a ‘‘market of substantial size 
where UHF had a chance’’ to succeed (JA 187) and it had 
a station operator who was able, alert, aggressive and 
promotion-minded enough to make it succeed. 


on  —————— 


16. Poller Affidavit (JA 241). Hearings before the Subcommittee on Com- 
munications, Committee on Interstate and Foreign Commerce, United States 
Senate, 83rd Cong., 2d Sess., p. 975. See also Stanton’s testimony that Van 
Volkenburg, President of CBS-TV, “. . - thought that Poller was a very 
promotion-minded, sales-minded, aggressive station operator” (JA 150-151). 
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(b) Bartell’s continued operation of WOKY reinforced 
Poller’s success. 


In appraising the success of Poller’s operation of sta- 
tion WCAN in Milwaukee we must not forget that there 
also existed there a second UHF station—WOKY. Conse- 
quently, the threat to CBS of Poller’s success was enlarged 
by the continued operation of Bartell’s UHF station as well. 


3. CBS used its monopoly power to acquire plaintiff’s 
station, monopolize the UHF market in Milwaukee, 
and then wipe it out. 


How did CBS meet this threat of Poller’s success with 
UHF in Milwaukee, reinforced by Bartell’s UHF? Simple 
enough. With one shot it killed two birds. It acquired a 
binding option on Bartell’s franchise and cancelled Poller’s 
affiliation. Since Poller was dependent on the CBS affilia- 
tion, there fell into CBS’ lap, like a ripe fruit, the new and 


modernized studio and facilities that Poller was at that 
very time constructing, putting CBS in a perfect position 
to exercise the option for Bartell’s license. What neater 
way to lessen competition than with a single maneuver to 
acquire the franchise of one station and the physical plant 
of the other, thereby destroying two.” 

Tf it be said that this is but an unfortunate consequence, 
to the stations concerned, of CBS’ effort to expand into 
UHF the answer is readily available. One will search the 
depositions in vain for any real or satisfactory explanation 
of why CBS decided at that time to acquire Bartell’s sta- 
tion. To the innocent it is incomprehensible why, if CBS 
wanted a UHF station in Milwaukee, it refused to deal with 
Poller althongh it knew that he had the better equipped 
station and was interested in selling it—having been told 
so by him—but instead went to his competitor who had 
useless equipment and had no intention of selling, induced 
him to sell, and thereby left Poller stranded and unaffiliated. 


17. From CBS’ point of view these two events were part of the one 
transaction of going into Milwaukee (Stanton, JA 168). 
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CBS has tendered an explanation for this remarkable 
failure to negotiate with Poller when it sent its secret emis- 
sary to acquire a station in that very city. On its explana- 
tion CBS stands condemned. Dr. Stanton stated that he 
had heard indirectly (JA 152) that Poller wanted ‘‘in ex- 
cess of $2,000,000 for the station (JA 179). The defend- 
ants considered this price excessive (JA 152, 164). They 
therefore never negotiated with Poller (JA 152); never 
made him an offer that they thought reasonable, but left him 
high and dry, although he was their affiliate and they there- 
fore were in business together. 

The reason given for this strange absence of negotia- 
tion is typical of the existence of monopoly and atypical of 
the conduct of businessmen in a competitive field. The 
reason was said to be a fear on the part of CBS, that because 
CBS was in so powerful and dominating a position in rela- 
tion to Poller any arrangements that might be reached be- 
tween them might later be attributed to CBS’ coercive 
power."® 

To be affiliated with CBS, therefore, is, in CBS’ own 
eyes, to be so potentially liable to be victimized that CBS 
would rather deal with an outsider. This is a monstrous 
injustice to the affiliate who is penalized for being an af- 
filiate by being ostracized from all future negotiations. It 
is much more than that; it is an eloquent, albeit unwitting, 
confession that CBS enjoys monopolistic power. For what 
is monopoly that is condemned by the antitrust laws but a 
power so great that those with whom the possessor deals 
have lost all independent economic right because of the 
coercive strength of the monopolist. 

The facts already on record demonstrate that CBS had 
unchallenged power to acquire a UHF station in Milwaukee 

18. Salant expressed the fear of people “claiming that we were improperly 
using our affiliation to grind down an individual and an individual's price” 
OA. Stanton was asked (JA 183-184) : “Q, If you had wanted to acquire 
WCAN from Mr. Poller at a price than he demanded, wouldn’t one of 
the elements which would depress the price have been your termination of his 


affiliation agreement?” He replied: “A. Yes, if we had chosen that course 
of action.” 
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at its own price. Realistically, neither NBC nor ABC was 
a rival for such a facility, and CBS knew it. Each of them 
already enjoyed local VHF affiliation. It would have been 
idle even to have imagined that NBC would have given up 
its affiliation with WTMJ-TV or that ABC would have 
dropped WIVW-TV (now WISN-TV). Any remaining 
potential rivals for this UHF station in Milwaukee, includ- 
ing Storer, were effectively discouraged by CBS’ failure 
or refusal, upon request, to give asssurance that CBS’ af- 
filiation with WCAN would continue after the acquisition 
(JA 163-165). Bartell, the only source of actual competi- 
tion, was eliminated as a competitor by acquisition of his 
permit and facilities. 

Therefore, the tactic described by Salant of ‘‘buying 
across the street and cancelling the affiliation” to ‘‘grind 
down”? the price of an affiliate’s station (JA 200) actually 
was employed by CBS against plaintiff, and plaintiff was 
powerless to avoid it. 

The defendants were in a position to, and did, fiz the 
price for the facilities they sought. This was not only a 
clear instance of the existence of monopoly power, but re- 
veals an equally clear exercise of that power. 


4, Milwaukee is an appropriate market for testing 
CBS’ power. 

The Milwaukee area is an appropriate market for test- 
ing this monopoly power. Not only have the defendants 
in their internal correspondence constantly referred to it 
as a separate economic area,” but the propriety of this 
definition of the market is also well established by the de- 
cisions.” 


hocerdahtannti 

20. Defendants’ answers to Interrogatory No. 3, and documents referred 
to in answer to Interrogatory No. 4 (JA 32-34) ; Memorandum, Lodge to Van 
Volkenburg, December 28, 1953 (JA 259); Memorandum, Sidney Alexander, 
January 26, 1954 “Relative attractiveness of a UHF Station in Various Leading 
Markets” (JA 261). 

21. Indiana Farmer's Guide Pub. Co. v. Proirie Former Pub. Co., 293 
U. S. 268, 279 (1934), where the Court said: 

“The provisions of sections 1 and 2 [of the Sherman Act] -have both 2 

geographical and distributive significance and apply to ony part of the 


25 


In U. S. v. Paramount, supra, the Supreme Court held 
that the lower court had defined too broadly the appropriate 
market in which to measure the defendants’ economic 
power. The problem, said the Court, was not whether the 
defendants, individually or collectively, had monopolized 
the exhibition in all theatres, but whether they had a mo- 
nopoly in the exhibition of films at first-run theatres, (which 
constituted ‘‘the cream of the exhibition business’’) 2 na- 
tionally, in the 92 largest cities of the country, or im sep- 
arate localities. 

The Court observed that even in a situation of ‘‘mo- 
nopoly”’ resulting from one person owning the only theatre 
in town, such an ownership is ‘¢yulnerable’’ under the Sher- 
man Act ‘‘if the property was acquired, or its strategic 
position maintained, as a result of practices which con- 
stitute unreasonable restraints of trade”’ (384 U. S. at 
171).* 


5. CBS used its monopoly power to force from Poller a 
sham agreement to stay in business. 


Another defense argument, far from serving the pur- 
pose that defendants intend, reveals again their monopoly 
power. In proof of their claim that they did not wipe out 
UHF competition in Milwaukee, defendants repeatedly 
point to the words of Poller that he intended to stay in 
business in Milwaukee with his UHF license—words which 
manifestly they caused him to utter. 

It is obvious why CBS insisted and Poller yielded. 
Poller was a puppet of CBS, completely subject to its will 
when it had terminated his affiliation and acquired Bartell’s 

United States as distinguished from the whole and to any port of the Ms 
laa ac AONE SL . ..” (Emphasis 
See also, Standard Oil Co. of California v. U. S., 337 U. S. 293, 299 n. 5 


(1949). 
22. Compare Salant’s reference to the VHF stations as the “cream of the 
stations” (JA 218). 
23. In William Goldman Theatres v. Loeu/s, Inc., 150 F. 2d 738 (3d Cir. 
1945) the Court found illegal a monopoly of the first run theatres in down- 
town Philadelphia. 
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station. His large investment had been undercut and was 
about to vanish. He hastened to New York and pleaded for 
mercy. Salant said, ‘‘I felt sorry for him’’ (JA 224). Not 
economic factors but pity is what Salant claims moved this 
giant corporation to buy from Poller his new equipment, 
studio and facilities. But they were obviously fearful that 
having brought to earth both Poller and Bartell they risked 
a charge of violating the antitrust laws (JA 159, 222, 225). 
Of course, this dread thought was never spoken, and if we 
would believe them they lived in a pristine innocence which 
knew nothing of these Federal statutes (JA 222). 

But this is belied by CBS’ insistence that Poller agree 
to continue in business, although it had now terminated 
his affiliation and acquired his physical facilities, leaving 
him without a habitation. Is it possible seriously to believe 
that having thrown himself on the mercy of CBS for some 
compensation out of the wreckage of his business and having 
gotten from them by Salant’s intercession an agreement 
to pay him $500,000 plus the useless WOKY equipment for 
his facilities, Poller could dare not sign what CBS re- 
quired of him as an expression of his hope for the future? 
We freely admit that one who has the power to strip a man 

, of his possessions will have no difficulty in also obtaining 
from him an acknowledgment that the transfer was 
voluntary. 

‘ What a remarkable situation we have revealed, when 
the purchaser of the Bartell station insists that Poller (who 
would be in competition with it) must promise that he will 
continue to operate his ‘‘competing’’ station. Artificiality 
here runs riot, and reality would be lost to us if we were to 
follow such an argument. 

No one aware of the business of the market place, and 
knowing what CBS officials must have known of the nature 
of this transaction, could have entertained the slightest 
belief that Poller would have been able to organize and 
successfully operate a new UHF station —now not only 
without an affiliation, but even more, having CBS itself as 
a local competitor instead of Bartell. 


27 


C. By Destroying UHF in Milwaukee, CBS Killed Off Its 
Future Development Throughout the Country. 


When CBS acquired Bartell’s franchise and Poller’s 
facilities and equipment it ended the two independent UHF 
stations in Milwaukee. Both, at one blow, were swallowed 
by the monopolist. The new development of UHF in Mil- 
waukee therefore fell into the hands of a corporation which 
already had a vested interest of many millions of dollars 
in the continuance of VHF. 

But an even larger purpose was served for CBS when 
it halted UHF’s success in Milwaukee. When CBS elim- 
inated Poller, one of the country’s outstanding exponents 
of UHF, it gave notice that anyone else who might rise up 
elsewhere with UHF would, with equal promptness, be 
stricken down. The sophicated know how to make natural 
inferences and require no explicit announcement by the 
monopolist. 

The destruction of Poller was not all that CBS ac- 
complished. It is conceded by CBS that Poller had been 
doing well financially with his new UHF station.“ But now 
the ability of the UHF station to operate successfully was 
taken out of his enthusiastic hands and entrusted to CBS. 
The change in ownership was followed by a change in finan- 
cial results. CBS’ testimony is that its Milwaukee opera- 
tion was ‘‘marginal”’ (JA 162, 178), and during some pe- 
riods was losing money (JA 209). 

On February 27, 1959 CBS announced that its Mil- 
waukee UHF station would be closed and CBS would 
affiliate with Storer’s VHF station (JA 272). These events 
have already occurred, and there are no longer any UHF 
stations in Milwaukee. 

It is not for us to penetrate the mysteries of parent and 
subsidiary inter-corporate finance and accounting, nor can 
we, from the outside, have any evidence to offer on the skill 
or efficiency with which UHF was operated in Milwaukee 
Ree ies Ase red era RA acre ree bad car 


24. See supra, pp. 20-21. 
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by its new owners. It is enough that the new spectrum was 
in the hands of those who had every financial reason to wish 
it to fail,> and that they acquired the station from an inde- 
pendent operator who was making it succeed. If it be un- 
just to deem significant the financial failure of the UHF 
station under CBS’ operation, CBS must bear the respon- 
sibility, for it acquired the UHF station in circumstances 
which make this suspicion inevitable. 

Thus, in addition to the spectacle of a ruined Poller 
held before all potential UHF operators, CBS added an- 
other piece of evidence to intimidate them. The evidence 
is that even CBS with all its wealth and power could not 
make UHF succeed. The conclusion to be derived from this, 
obviously, is that every independent operator had best leave 
UHF alone as a lost cause. 

The contrived failure of UHF under these cireum- 
stances was CBS’ answer to the UHF problem. 


IV. EVEN IF CBS DID NOT ALREADY ENJOY MO- 
NOPOLY POWER THE EVIDENCE CLEARLY 
SHOWS AN ATTEMPT OR CONSPIRACY TO 
MONOPOLIZE. 


Even if the present position of CBS should be con- 
sidered insufficient to constitute a fully blossomed monopoly, 
CBS is, at the very least, guilty of ‘“‘attempting’’ and ‘‘con- 
spiring’’ to achieve this end. 

The authorities are abundant and clear that in neither 
of these offenses is any showing required that the desired 
end of monopoly was attained.” 


—_—_—_———— 


25. The testimony of Stanton and Salant shows no enthusiasm or “reason- 
able expectation” for success of UHF in Milwaukee: Stanton, JA 162; Salant, 
JA 208. All they express is a “chance” (Stanton, JA 162) or a “hope” (Salant, 
JA 208) for success. 

_ 26, American Tobacco Co. v. U. S., 328 U. S. 781, 789 (1946), con- 
spiracy to monopolize; U. S. v. Griffith, 334 U. S. 100, 107 n. 9 (1948), 
conspiracy to monopolize; U. S. v. Columbia Steel Co., 334 U. S. 495, 531-532 
(1948), attempt to monopolize; Lorain Journal Co. v. U. S., WZ U.S. 143, 153 
(1951), attempt to monopolize. 
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Proof of the requisite ‘‘specific intent”’ is satisfied by 
showing an intention to exclude actual or potential competi- 
tion, but it is not necessary to show power and intent, or 
a conspiracy to exclude all competitors.*” As was stated in 
language especially appropriate to the present case, such 
intent may also be found where there is manifested by 
“bold, relentless, and predatory commercial behavior’’ a 
purpose to destroy a broadcasting company competitor and 
thus prevent competition.” 

Since law breakers do not generally proclaim their 
intention of violating the law, circumstantial evidence con- 
sisting of the ‘‘overt acts’’ and the results achieved by the 
defendants is deemed sufficient proof of the requisite 
‘“intent’’. 

The evidence already on record clearly warrants the 
inference that CBS was engaged in concerted and deliberate 
conduct in an effort to destroy UHF television, its manifest 
purpose being to preserve and increase CBS’ control in the 
television advertising business. This conduct is within the 
proscription of the Sherman Act prohibiting ‘‘conspiracies 
and attempts to monopolize.’ ” 

Attainment of a dominant percentage of the market 
or the existence of fellow conspirators are irrelevant in 
determining whether an illegal ‘‘attempt to monopolize’’ 
has taken place. 

Defendants’ argument on this charge is that since the 
industry is regulated actual monopolization is impossible, 
and therefore CBS could not have intended to commit the 
offense of attempting to accomplish that which is legally 
impossible of attainment. 

‘A false conclusion is the inevitable consequence of such 
a false premise. We deal later with the nature and effect 
of FCC activities in this field. It is sufficient to say, at this 

27. American Tobacco Co. v. U. S., 32 U. S, at 789. 
28. Lorain Journal Co. v. U. S., 342 U. S. 143, 149, 154-155 (1951). 


29, Lorain Journal Co. v. U. S., supra; American Tobacco Co. v. U. S., 
supra, 
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point, that the present appearance of regulation, instead 
of serving as a deterrent to concentration, has created, 
fostered and protected a system whereby dominance of the 
entire industry lies in the hands of the few large networks. 

The mere fact that the industry is subject to regulation 
is no more an absolute guaranty against monopolization 
than existence of the antitrust law is a guarantee against 
its violation. Nor is the mere fact of presumed impossi- 
bility of accomplishment a complete barrier against a bold 
attempt to achieve it. On the contrary, the difficulty of the 
task seems to have furnished to CBS a challenge, and an 
incentive for audacity and ingenuity. Both were displayed 
in the Milwaukee campaign. 


V. THE EVIDENCE ESTABLISHES A CONSPIRACY 
IN RESTRAINT OF TRADE. 


Defendants asserted in the court below that there was 
no genuine issue of fact to be tried under Section 1 for two 
reasons: (1) There was a lack of requisite parties for a 
conspiracy; (2) In any event, there was no illegal restraint 
of trade because there was no effect upon prices in the 
market, and purchasers or consumers were not deprived of 
any of the advantages of free competition. 

We address ourselves to these two contentions. 


A. There Were Parties Legally Capable of Conspiracy 
With CBS, Inc. 


(1) Plaintiff contends that CBS-TV, an unincorporated 
division of CBS, is legally capable of conspiring with its 
parent, because as an economic fact its existence is precisely 
the same as an incorporated subsidiary, long since held 
capable of conspiring with its parent.*° CBS-TV was cre- 
ated by CBS to operate in an independent area of economic 
activity—television broadeasting—which for operational 


pelt a etc Atte ERE CE REET 
30. Timken Roller Bearing Co. v. U. S., 341 U. S. 593 (1951) ; bicschale 
Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U. S. 211 (1951) 
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purposes may be deemed a separate industry and basically 
it is treated no differently by CBS than any of its subsidiary 
corporations.** 

Indeed, its independence has been recognized to the 
extent that CBS has permitted it to enter contracts with 
corporate subsidiaries and others, as well as with other 
divisions, in its own name and on its own behalf (JA 45; 
JA 149). Obviously, if the division can contract it can 
agree, and if it can agree it can conspire. 

The Sherman Act is concerned with economic substance 
rather than technicalities of form. Where separate eco- 
nomic entities have been created and exist because they 
represent separate business activities they should be sub- 
ject to the antitrust laws regardless of whether the lawyers 
who watchfully preside over them determine that they be 
corporate or unincorporated. U. S. v. Yellow Cab Co., 
332 U. S. 218, 227 (1947). 

In opposition to this position, defendants rely on the 


dictum of Mr. Justice Jackson’s dissenting opinion in 
Timken Roller Bearing Co. v. U. S., 341 U. S. 593 (1951). 
It is of profound importance that the Timken case was 
decided June 4, 1951, and that the unincorporated ‘‘di- 
visional concept’? was adopted by CBS immediately there- 
after2* The inference as to why this was done was made 


31. Each division has its own officers (JA 149, 192) ; the officers of both un- 
incorporated “divisions” and incorporated “companies” are equally subject to the 
eas of the parent corporation (JA 193) ; both are equally subject to the direc- 
tion of the Board of Directors (JA 193) Eanes! corporations have been 
changed into divisions and vice versa (JA 3 each nalpace maintains a sepa- 
rate bank account, a separate table of one tems separate accounts for 

payroll and accounting purposes (JA 149, 195), and "CaS tel itself admitted that 
bther than the difference in corporate form there are no di differences between CBS 
divisions and subsidiary corporations (JA 195). 

32. At the very least CBS-TV is an unincorporated “association” within 
the meaning of Section 7 of the Sherman Act, 26 Stat, 209; U. S.C. A. Title 15, 
§7. United Mine Workers of America v, Coronado Coal Co., 259 U. S. 344, 
392 (1922) (and cases cited therein) ; U. S. v. Greater New York Live Poultry 
Chamber of Commerce, 0 F. 2d 939 (S. D. N. Y. 1928). 

33. Dr. Stanton fixed the date of the divisional set-up in June of 1951 
(JA 144). Mr. Salant also referred to establishment of the “divisional” con- 
ee “in 1951 or shortly thereafter”. Memoranda implementing the procedure 

tment and authorization of division executives are dated August 8, 
1951 (JA 230-234). 
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explicit by Salant: It was done ‘‘largely for legal reasons’’ 
(JA 194). 


(2) Bartell, the independent station, concededly knew 
before the option was exercised that CBS was the pur- 
chaser. Nevertheless Bartell proceeded to consummate the 
deal with CBS and executed many documents to enable 
CBS to complete the acquisition; some of them privately 
with CBS and others for filing with the FCC.“ 

This surely constitutes a ‘‘contract, combination or con- 
spiracy’’ even if Bartell just entered the scene as an inno- 
cent seller.** 


(3) Finally, as to Holt, it is clear that his activities con- 
stituted an essential element in the defendants’ plan and 
his success was prerequisite to the ultimate consummation 
of the illegal scheme. 

Holt was no mere errand boy or broker, but a man of 
independent means and position."* His testimony reveals 


that he flew from Birmingham, Alabama, to CBS’ office in 
New York immediately on their summons (JA 119, 122) and 
from there went at once to Milwaukee to do their bidding 
(JA 91). Secrecy masked his activity and the stealth bears 
every earmark of conspiracy. A military style code for 
names and security was invoked (JA 136-137). He was 
thoroughly briefed prior to his departure for Milwaukee at a 
meeting attended by top officials of CBS, Inc. and CBS-TV 
(JA 119-120). ‘‘Strategy’’ was discussed (JA 139) and a 


ssignment - 
x January 14, 1955; Bill of Sale, Assignment of FCC 
and other closing documents dated February 16, 1955 (Answer 
to Interrogatory No. 4, JA 34). 

35. Calcutt v. Gerig, 271 Fed. 220 (6th Cir. 1921); U.S. v. Standard Oit 
Co., 152 Fed. 290, 295-296 (E. D. Mo, 1907); Rudner v. U. S., 281 Fed. 516 
(6th Cir. 1922). 

36. Holt testified that he is in business as 2 management consultant to 
radio and television stations (JA 113) because of his experience in the operation 
and organization of such stations (JA 114). He was formerly a chairman of a 
Federal Reserve Board (JA 114), and has stock ownership in “various com- 
panies which have problems and from time to time they ask me if I will help 
them do certain things” (JA 114). 
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detailed memorandum was delivered to him as the ‘‘field op- 
erator’? by the head of CBS-TV’s engineering department 
laying out the precise competitive situation in Milwaukee 
(JA 130, 141-142). 

Holt knew that plaintiff had an affiliation agreement 
with CBS-TV, but he was indifferent to this (JA 128) even 
though he knew that it was a thing of value (JA 140) and 
that CBS would inevitably terminate it upon acquiring Bar- 
tell’s station (JA 122). He knew from defendants’ memo- 
randum that NBC was already affiliated with the one exist- 
ing VHF station and that NBC would not be interested in 
acquiring a UHF station. Thus, he knew that the cruel ven- 
ture on which he was embarking would destroy the plaintiff. 
He did not communicate with plaintiff nor did he negotiate 
for plaintiff’s station.” He went at once to see Bartell and, 
with an ease that is astonishing, quickly obtained an option. 

Holt’s deposition makes it clear that he was not a mere 
agent or employee but an independent contractor who 
owned a contingent remainder in some of the scraps of the 
conspiracy which would fall his way if the main conspirator 
decided at any time to alter its plan. Until he assigned the 
option he acted in the belief that he would be able to con- 
summate the deal for himself if CBS decided not to take 
it over (JA 138). 

Defendants would remove him from responsibility, 
however, by applying the principle that one charged with 
conspiring must be shown to have knowledge that a con- 
spiracy existed. Since they assert that there were not ap- 
propriate parties who could conspire, they claim that there 
was no conspiracy which Holt could have aided. We have 
already indicated our view that Holt was an independent 
party and not an agent. He himself was a party to the 
conspiracy. He had met in CBS’ office in New York when 

37. This evidence raises the important question why Holt did not seek an 
option from the plaintiff. The inference can be plainly drawn that he had been 
instructed not to approach plaintiff because CBS had planned that plaintiff's new 
studios and equipment then being built should fall into their hands like ripe fruit 


once they severed the branch by cancelling the afhliation and announcing an 
option to acquire the only other station. 
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the whole plan for the acquisition of Bartell’s station was 
planned. He is not charged with ‘‘aiding and abetting” a 
conspiracy with CBS and others. Rather, he is charged 
with participating in a conspiracy with CBS. 

The District Court declared that the issue of whether 
there were requisite parties to constitute a conspiracy is 
one of fact and that ‘‘If the case hinged on that, I should be 
disinclined to grant summary judgment”’ (JA 274, 276, 280). 
Hence we need not belabor the point here. 


B. Illegal Restraints of Commerce Were Achieved by Can- 
cellation of Plaintiff’s Affiliation and Acquisition of 
WOKY. 


1. Competition in UHF in Milwaukee was eliminated, 
in derogation of the public interest. 


An immediate consequence of the CBS acquisition in 
Milwaukee was the reduction from 2 to 1 in the number of 
operating UHF stations. Now there are none. The detri- 
ment to the public is obvious. Dr. Stanton himself acknowl- 
ledged that ‘‘the public would have been better served’? if, 
after the transaction, ‘‘there had been more than one UHF 
station’’ (Dep. p. 146). 

Survival of only one UHF station was the necessary 
immediate consequence of CBS’ purchase of WOKY’s per- 
mit and WCAN’s equipment and facilities. Recognizing 
this, however, CBS deliberately sought to create a false 
impression of continuing competition. Salant exacted from 
plaintiff, as a condition precedent to the purchase of his 
equipment a promise that he would continue in business.* 


_3& Salant (JA 222): “T said that I didn’t want CBS or me to 

position where we were acquiring one station and putting another 0 
tnd I told [plaintiff] I would not consider buying his equipment unl 

. . . that there would be the same number of stations on the air 
‘hole thing was completed as there were before.” 
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Defendants knew, however, that the agreement thus 
coerced from plaintiff was unrealistic, and just ‘‘window- 
dressing”’ (Poller, JA 105). 

The closing of WCAN was clearly inevitable. This de- 
prived viewers of the advantages afforded by the very fact 
that there would have been two UHF programs to choose 
from, and also those advantages afforded by the fact of 
competition between those two UHF stations for the atten- 
tion of UHF viewers. It represented a severe blow to UHF 
in general, dealt by a powerful network which purported 
to be helping it. 


2. The price of plaintiff’s station was controlled and 
fixed by CBS. 


There can be little doubt of the impact of defendants’ 
scheme upon the plaintiff. The price of his station was 
determined not by the free play of competitive forces in the 
market but rather by the power and will of CBS. De- 
fendants contend that a restraint of trade to be actionable 
must have some effect upon prices. What clearer evidence 
of this effect can there be than the facts in this case? It 
is a prime example of the combined power of the affiliation 
agreement and the permissible ownership of outlets by 
means of which CBS is in a position to ‘‘grind down’”’ 
affiliates and acquire their facilities at whatever price it 
dictates (Compare Salant, JA 200). Such an artificial dis- 
tortion of the economic bargaining process is the very abuse 
that the antitrust laws were designed to prevent. 


3. The advertising rate on WOKY was also controlled 
and immediately raised by CBS. 


As early as December, 1953, when CBS was considering 
areas where it might acquire UHF channels, it was already 
anticipating that the ‘‘card rate’? would be increased to 


39. Salant knew that at best the situation in Milwaukee was extremely 
difficult (JA 213-216) ; that the Bartell equipment with which plaintiff was left 
was “junk” and unsatisfactory (JA 226); and that there were technical diffi- 
culties in connection with plaintiff’s continued operation (JA 226-227). 


36 


$1,000 per hour. It was then $400 per hour on WCAN, 
and $400 per hour on WOKY. On October 22, 1954, the 
day after WCAN’s affiliation was cancelled and the very 
day when Poller capitulated, but before the option to buy 
WOKY had been exercised by CBS or even assigned to it 
by Holt, CBS-TV’s chief engineer (Lodge) recommended 
an immediate increase in the WOKY rate. Its current 
status did not warrant that rate, but the recommendation 
was made on the ‘‘presumption”’ that within the ‘‘next six 
months”’ the increased rate ‘‘can be justified’. 

This was followed by a confidential memorandum on 
October 26, 1954 embodying the recommendation of CBS- 
TV’s rate committee that the rate be increased to $700 
(gross hour night).“* In that memorandum it was antici- 
pated that a further increase would be in order on or about 
April 1, 1955 ‘‘at the end of the protection period for the 
new rate granted WCAN-TV on October 1”’. 

At the time of these decisions the rate of WOKY was 
only $400 per hour.* Thus the sole justification for the 
increase was the fact that CBS now owned the outlet. The 
same programs were being broadcast as had been broadcast 
previously on WCAN, within the same area of coverage, 
and the increase followed too soon after the acquisition to 
be a reflection of more aggressive or better management. 
This is another example of the artificial restraints imposed 
on the market by CBS. 


4. ‘Must Buy”. 


The fact that WOKY now became a CBS ‘‘owned and 
operated”’ station, to be known as WXIX, transformed it 
Se 


40. Memorandum, Lodge to Van Volkenburg, December 28, 1953 (Poller 
Affidavit, Exhibit E, JA 260). 

41. Memorandum, Lodge to Scovill, “WOKY-TV, Milwaukee”, October 22, 
1954 (Poller Affidavit, Exhibit D, JA 258). 

42. Memorandum, Shurick, to Van Volkenburg, “Recommended Rate for 
WOKY-TV, Milwaukee, Wisconsin”, October 26, 1954 (Poller Affidavit, Ex- 
hibit F, JA 260). 

43. Poller Affidavit (JA 242). This was the “one time” rate. Lodge had 
reported to Holt, in his memorandum of July 26, 1954 that WOKY-TV was 
listed “at $300 per nighttime Class A hour”. 
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from an independent station over which network adver- 
tisers could choose to advertise or not, according to their 
own preference, to a ‘‘must buy’’ on which they were com- 
pelled to buy time if they wanted their programs to be car- 
ried over any other station in the CBS network.“ Formerly 
the designation of WCAN as a ‘‘must buy’’ would have been 
dependent, at least superficially, upon factors of circulation, 
importance of market, and other economic data, making its 
compulsory imposition upon advertisers not so clearly and 
completely arbitrary. However, when a station is CBS 
‘owned’, the sole consideration is the economic advantage 
of CBS. Hence it followed as a matter of course that upon 
acquisition WOKY became a ‘‘must buy”? station. Poller 
had never received such preferential treatment. 

The manifest illegality of the ‘‘must buy’’ has already 
been demonstrated. It is even more odious when its imposi- 
tion is determined by such self-centered motivation. 

Moreover, with the permanence resulting from acquisi- 
tion CBS was afforded a more direct control over prices, 
over the nature and type of service, and over the ultimate 
destiny of the enterprise. This power CBS used to destroy 
UHF in Milwaukee and by destroying it there helped estab- 
lish the national pattern of its ultimate downfall. The 
severity of this restraint upon an industry admittedly 
‘‘bursting its seams’? in the need for new outlets, by cutting 
off its sole avenue of expansion renders the other restraints 
imposed by defendant insignificant in comparison. 

Just as in U. S. v. General Motors, 121 F. 2d 376 (7th 
Cir. 1941) where the coercive power which General Motors 
had over its dealers could not be used to force them t» do 
their financing through its GMAC, so here, CBS may not 
wield its power over its affiliates to put one of them out of 
business because of his apparent success in opening up the 
new area of UHF which might undermine CBS’ enormous 
investment in VHF. From the public point of view, CBS 


44, All CBS owned and operated stations are “must buy”. Poller Affidavit 
(JA 245). 
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may not use its vast powers to force VHF on the public 
and on station owners to the exclusion of UHF. 

In the narrowest aspect of our case, CBS may not use 
its overpowering economic strength to acquire Poller’s 
station at its own price, or to eliminate two local stations 
by buying one and thus emerge as the local UHF monopolist. 


C. To State His Cause of Action Plaintiff Is Not Required 
to Demonstrate That Prices in the Market Were 
Affected or Injury to Consumers Ensued. 


The second portion of defendants’ argument is merely 
a restatement of the frequently urged contention that plain- 
tiff must establish a ‘‘public injury’’ in order to recover for 
damage which he sustained. 

The Supreme Court recently discussed this argument 
at length in Klor’s Inc. v. Broadway-Hale Stores, 359 U.S. 
207 (1959). 

In that case a retail appliance dealer sued on the ground 
that certain manufacturers, at the urging of one of plain- 
tiff’s competitors, had refused to sell their product to him. 
Defendants did not dispute these allegations but sought 
summary judgment on the ground that there were ‘“hun- 
dreds of other household appliance retailers, some within 
a few blocks of [plaintiff] who sold many competing brands 
of appliances, including those defendants refused to sell to 
[plaintiff].’’ 

The Court of Appeals affirmed the District Court’s 
entry of summary judgment and its conclusion that the 
controversy was a ‘‘purely private quarrel’’ between plain- 
tiff and Broadway-Hale, which did not amount to a ‘‘public 
wrong proscribed by the [Sherman] Act.’ * 

The Supreme Court reversed, holding that as to cer- 
tain restraints Congress had determined its own criteria 
of public harm and the issue was not one for the courts 
to decide. 


45. 255 F. 2d 214 (9th Cir. 1958). 
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The Court then said with respect to defendants’ 
conduct: 


““As such it is not to be tolerated merely because 
the victim is just one merchant whose business is so 
small that his destruction makes little difference to the 
economy’’ (at p. 213). 


The present litigation does not involve a simple re- 
fusal to deal or an exclusive distributorship case. This is a 
case where vertical integration was achieved in one market 
by the coercive use of an economically dominant position in 
another market. It is within that class of restraints con- 
demned by the Klor’s case. Hub Auto Supply, Inc. v. 
Automatic Radio Mfg. Co., Inc., 173 F. Supp. 396 (D. Mass. 
1959). 

Even if the rule were otherwise it would avail defend- 
ants nothing for, as demonstrated above, their conduct has 


been shown to have caused distinct public injury. 


VI. FCC REGULATION DOES NOT INSULATE THE 
CBS CONSPIRACY AND MONOPOLY FROM THE 
ANTITRUST LAWS. 

A. Regulation Has Become the Servant Rather Than the 
Master of Monopoly. 


Defendants are not immune from liability because their 
acquisition of plaintiff’s and Bartell’s stations were ap- 
proved by the FCC. 

One who studies U. S. v. Paramount and the circum- 
stances which gave rise to it will realize the good fortune 
of the broadcasters in having at their aid the supposed 
regulation by a governmental agency. In the shelter of its 
regulations three national broadcasters have been able to 
engage in parallel practices with seeming innocence; each 
of them has been able to achieve a vertical monopoly in its 
field; each of them has been able to require affiliation agree- 
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ments similar in form, with a chain of stations, by which it 
can throttle any of its affiliates at will; each of them has 
been able to become a national broadcaster and also con- 
trol national advertising; and each of them has been able 
to continue with advertising arrangements no different from 
‘<block booking”’, which has long since been discredited and 
has been outlawed by the Supreme Court. 


B. Antitrust Laws Are Applicable to “Regulated” Indus- 
tries. 


In the recent case of U. S. v. Radio Corporation of 
America, 358 U. S. 334 (1959) the government charged that 
NBC and RCA were conspiring to acquire stations in five 
of the eight largest market areas in the country. As part 
of this conspiracy the complaint alleged that NBC used its 
leverage as a network to force Westinghouse to sell its 
Philadelphia station in exchange for NBC’s Cleveland sta- 
tion plus three million dollars. 

NBC’s defense that the transaction had been approved 
by the FCC and could not be challenged in a civil antitrust 
suit was sustained by the District Court. 

On appeal, the Supreme Court reversed and held that 
the Act did not empower the Commission to decide anti- 
trust issues and was not intended to prevent enforcement 
of the antitrust laws. 

The Court held that this policy was applicable to the 
very transaction submitted to the Commission for its ap- 
proval. Manifestly the same principle applies to actions 
by private persons under the antitrust laws. 

The Supreme Court pointed out that ‘‘while the tele- 
vision industry is also a regulated industry, it is regulated 
in a very different way’’ from common carriers, and there- 
fore the extensive controls of Title II of the Communica- 
tions Act including rate regulation, do not apply. 

Accordingly, when CBS sets prices—whether for ad- 
vertising or the acquisition of stations or facilties—it is 
subject to the same risks of liability under the antitrust 
laws as any unregulated business. 
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C. Ex Parte Communications With Commissioners In- 
validate Commission Action. 


More even is involved here than the doctrine that reg- 
ulatory approval is no advance imprimatur of security 
from the antitrust laws. We have uncovered already, even 
before the trial, an element which shows the true role of 
this regulatory agency. 

In the course of examining Dr. Stanton (JA 169-178) it 
appeared that Commissioner Lee of the FCC came to his 
office and spoke with him there. The conversation occurred 
on August 11, or 12, 1954 (JA 173), subsequent to FCC ap- 
proval of the ‘‘5 and 2”’ rule (JA 170), but before consum- 
mation of the transaction here involved. When the Com- 
missioner ‘‘asked how things were going’? (JA 173) Dr. 
Stanton informed him that he ‘‘wasn’t satisfied with the 
answers’’ he was getting with respect to a pending transfer 
of channels in Chicago and that he ‘just couldn’t under- 
stand’? the procedural problems involved. Commissioner 
Lee, according to Dr. Stanton, ‘‘was completely unfamiliar 
with the thing and voluntarily said he’d have a look at .* 
to see what the procedures were’’ (JA 173). As the con- 
versation continued Commissioner Lee inquired ‘‘about the 
UHF matter’? (JA 173). This was a topic of general dis- 
cussion at that time ‘‘because no one knew what the future 
was for UHF or just how the Commission was going to 
deal with some of the thorny problems it had ahead of it 
on UHF” (JA 173). At that point Dr. Stanton informed 
Commissioner Lee of CBS’ intention to acquire UHF sta- 
tions, that they were looking at a number of markets, in- 
cluding Milwaukee, and that Dr. Stanton supposed the 
Milwaukee station would have some bearing on the Chicago 
ease ‘‘or vice-versa’? (JA 174). A day or two later on 
August 13, 1954 (JA 171-176) Commissioner Lee telephoned 
Dr. Stanton and informed him of the results of the in- 
quiries which he had made in the meantime. Among other 
things he stated (JA 176): 
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‘¢On Milwaukee, I’m not in a good position to ad- 
vise you. I am almost afraid to say anything that 
might influence you because I could be so wrong. No 
matter what you did there, I am sure it would not re- 
flect on the Chicago deal’’. 


What a descent this is from the quasi-judicial role of 
a regulatory agency. If we accept as verity all of what 
Dr. Stanton said, we have an unseemly spectacle. With all 
the power of CBS and all its experience in FCC regulation, 
and with all the legal aid available to it, Dr. Stanton would 
have us believe that, puzzled on procedure, he found by 
chance in his office an FCC Commissioner and poured out 
to him his difficulty. Like a compliant messenger, as Dr. 
Stanton pictures it, the Commissioner volunteered to ac- 
quire the information for him, and did acquire it (JA 173, 
176). Then, when reporting on it, he referred only ‘‘in- 
cidentally’”’ to the Milwaukee acquisition as well.** 

It is not for us to characterize this evidence. We need 
only assert that a jury hearing it would have a right to 
accept some of it as true and reject the efforts at explana- 
tion. A jury, therefore, would have a right to believe that 
Commissioner Lee, who cast the deciding vote approving 
the transfer of WOKY to CBS, was in improper com- 
munication with CBS. It would have a right to assume that 
the agency which should sit above CBS in solemn judgment 
was running its errands. We have a right to assume that 
the decisive voice in an otherwise-equally divided-Commis- 
sion-was,-like-Poller,-overawed by-the-power of CBS_and 
was the creature of its will. 


lum was made from 


became part of 
Committee and Harris Committee (JA 170). 
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VII. THE DISTRICT COURT'S BASIC FALLACY: 
$0-CALLED CONTRACT RIGHTS CANNOT BE 
DEALT WITH IN ISOLATION FROM THE 
REALITIES OF RESTRAINT OF TRADE AND 
ATTEMPTED MONOPOLIZATION OF WHICH 
THEY ARE A PART. 


A. Basis of the Court’s Decision. 


Judge Holtzoff’s opinion rendered orally at the close of 
_the argument summarily disposed of plaintiff’s action. A 

careful study of the opinion shows that it is predicated 
upon an oversimplification of the problem involved. 

It arrives at a simple conclusion because it isolates the 
contracts in the case from the circumstances which sur- 
round them and which gave rise to the contracts themselves. 
Manifestly, if nothing else in the case is considered, then 
the so-called right to buy another station is the exercise of 
a basic right which inheres in all persons. But it is not a 
right which inheres in all persons at all times under all 
circumstances. This is the key to the case. A monopolist 
cannot increase its domination on the plea that its victimized 
competitor was swallowed up in the exercise of an inherent 
right to buy his business. 

The right to cancel the affiliation is also undoubtedly 
a “right”? which CBS had under its contract. But to deal 
with the problem whether CBS, in its monopoly position, 
could conspire to restrain trade and enter upon a plan which 
included the cancellation of the plaintiff’s affiliation, by 
looking only to the words of the contract, is to close the door 
on reality and to decide this antitrust case on a premise 
which its violators would gladly see enshrined in the law— 
by a determination of the literal meaning of the contracts 
which they write. 

The real problem in the case is whether CBS, having a 
contract which authorized it to cancel the affiliation, having 
procured the power to require such a provision because of 
its monopoly position, and having subsequently decided 
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that it would obtain the plaintiff’s station, could then em- 
bark upon the plan which we have already described. 

Can it be doubted that if one who already monopolizes 
a field rendered somewhat obsolete by scientific advance 
undertakes to wipe out those seeking to market the ad- 
vanced product in order that his obsolescent product should 
remain on the market undisturbed, he offends against the 
antitrust laws? If he sets out to achieve this by acts of 
bargain and sale, are his wrongs absolved because he can 
recite authority in his contracts? 

The District Court felt unduly the weight of the deci- 
sion of this Court in Packard Motor Car Company v. 
Webster Motor Car Company, 100 App. D. C. 161, 243 F. 2d 
418 (D. C. Cir. 1957). 

Judge Holtzoff felt bound by that decision and held that 
our case was “‘governed”’ by it (JA 285). As a result he 
put aside as ‘‘unnecessary to determine’’ whether the 
challenged practices constitute a violation of the antitrust 
law or whether a monopoly was created or existed in this 
case (JA 284). 

Tn our view, this case is not governed by Packard, and 
the contractual power of CBS to cancel plaintiff’s affiliation 
did not legalize their conspiracy to acquire plaintiff’s sta- 

_ tion or their monopolization by use of that power. Indeed, 
| we assert that under.the antitrust laws CBS had_no right 
| to acquire any station and had no right to cancel an affilia- 
|| tion for that purpose. | 

B. The Contractual Power of CBS-TV to Cancel Plaintiff’s 

Affiliation Does Not Legalize Defendants’ Conspiracy 

to Acquire Plaintiff’s Station by the Monopolistic Use 

of That Power. 

1. The Right to Cancel Plaintiff's Affiliation and the 

Right to Purchase His Competitor’s Station Were 
Not Absolute Rights. 


Judge Holtzoff cited as the leading case on this issue 
United States v. Colgate & Co., 250 U. S. 300 (1919). He 
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summed up the principle in language with which we agree 
but which we submit he applied only partially (JA 284): 


‘¢. , . the general principle [is] that any person has a 
right to buy or sell from or to whom he chooses and 
he may deal or refuse to deal with anyone that he 
selects, provided he does not enter into an illegal 
conspiracy with someone else to exclude another per- 
son from the channels of trade’’. (Emphasis added.) 


It is the proviso upon which we rely and to which the 
District Court gave no force. 

Thus erroneously and prejudicially truncated, the rule 
yielded the conclusion announced by the Court that plain- 
tiff’s harm was damnum absque injuria. 

Uniformly the courts have viewed refusals to deal in 
their business perspective, and they have scrutinized in the 
background of all the surrounding facts the existing trade 
pattern for any pertinent antitrust prohibitions: Federal 
Trade Commission v. Beech-Nut Packing Co., 257 U. S. 
441 (1921); United States v. Bausch & Lomb Optical Co., 
321 U.S. 707 (1944). 

For there is no ‘“‘right’’ whether by contract or other- 
wise to violate the antitrust law. As the Supreme Court 
said in Lorain Journal Co. v. U. S., 342 U. S. 148, 155 
(1951): 


‘We do not dispute that general right. But the word 
right is one of the most deceptive of pitfalls; it is so 
easy to slip from a qualified meaning in the premise 
to an unqualified one in the conclusion. Most rights 
are qualified. . . . The right claimed by the pub- 
lisher [to select its customers and to refuse to accept 
advertisements from whomever it pleases] is neither 
absolute nor exempt from regulation. Its exercise as 
a purposeful means of monopolizing interstate com- 
merce is prohibited by the Sherman Act. . . .’’ (Em- 
phasis added.) 
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The legal relevance to the present case of the qualifica- 
tions in the Colgate rule which Judge Holtzoff chose to 
ignore is amply demonstrated by U. S. v. General Motors, 
supra, Eastman Kodak v. Southern Photo Materials Co., 
973 U. S. 359 (1927), and the motion picture cases, all of 
which were decided after Colgate. 

In the General Motors case, GMC’s right to deal in tts 
own product was so qualified that the Court held §1 of the 
Sherman Act had been violated when GMC used its monop- 
oly power over the supply of its own cars and its power 
over the economic fate of General Motors dealers to compel 
them to use GMAC for the financing of automobiles. 

In the motion picture cases the Supreme Court held 
that exhibitors could not use their power in non-competitive 
localities as levers to force distributors to grant them 
preferences in competitive localities: United States v. 
Griffith, 334 U. S. 100 (1948) ; Schine Chain Theaters v. 
United States, 334 U. S. 110 (1948). 

Tt is evident from the General Motors and motion 
picture cases, that it was the coercive use in one market of 
the dominant power possessed in another market, that 
rendered the conduct violative of the antitrust act. There 
was no such coercive power assumed or proved in the 
Schwing and Packard cases upon which Judge Holtzoff 
relied. 

“Jn Eastman Kodak plaintiff operated a photographic 
| stock house in Atlanta where it sold defendant’s goods. 
After plaintiff had refused to sell its business to defendant, 
‘ defendant opened its own retail outlet and refused to con- 


3 ! tinue selling its product to plaintiff. Despite defendant’s 


{ protestations of its inherent right to deal with whomever 

\it wished, and the availability to plaintiff of other similar 
‘products, the Supreme Court held that defendant could not 
iyefuse to deal with plaintiff in order to further defendant’s 
purpose to monopolize. 

f The Eastman Kodak case alone negates completely the 
statement in the lower court’s opinion that in considering 
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plaintiff’s complaint and defendant’s ‘‘rights”’ itis “‘. .. 
unnecessary to determine whether . . . a monopoly was 
created or existed in this instance.’’ 


2. This case is not governed by the Packard case. 


In the Packard case, which follows Schwing Motor 
Company v. Hudson Sales Corporation, 138 F. Supp. 899 
(D. C. Md. 1956), the essence of the Court’s decision was 
that a relatively small manufacturer, Packard Motor Car 
Company, would not be penalized for giving an exclusive 
dealership to one of its two Baltimore dealers. Of Pack- 
ard’s 1600 dealers, 1100 were the only Packard dealers in 
their respective cities, some of which were nearly as large 
as Baltimore. This ratio, said the Court, was typical in the 
automobile industry. Therefore the exclusive dealership 
was held not to be part and parcel of a scheme to monop- 
olize. The Court found that its decision would promote the 
policy of the antitrust laws by stimulating Packard’s com- 
petition with other manufacturers and that to undermine 
the exclusive dealership would defeat competition. 

Tn our case the facts are different in every aspect. We 
are dealing with the dominant supplier rather than a weak 
competitor. In Packard, the manufacturer yielded to its 
powerful distributor which demanded the exclusive fran- 
chise. Here CBS has yielded to no one and it has favored 
no one—but itself. It did not select one rather than another 
‘“‘distributor’”’ to carry on competition for it, as Packard 
did in Baltimore. On the contrary, it swallowed up two 
independents and took them over itself. Thus by its act 
two UHF stations were destroyed and CBS itself lamented 
that where there were two there now was one. 

It would not be possible to pass judgment upon the 
exercise of CBS’ so-called contract rights without con- 
sidering the very matters which the District Court excluded, 
ie., whether there was effective competition on the network 
level or in Milwaukee, and whether the result of its actions 
was an unreasonable restraint of trade. These are the 
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matters which the District Court said need not be decided 
and in effect held irrelevant because, it concluded, whatever 
injury the plaintiff here suffered followed from the exercise 
of the defendants’ contractual ‘‘rights”’. 

It is evident, however, that the harm which befell the 
plaintiff resulted from CBS’ determination to acquire his 
station together with Bartell’s, to move in as sole owner 
and operator of UHF in Milwaukee and thus to dominate 
the new field after excluding the country’s outstanding ex- 
ponent of UHF. All this, of course, had an ultimate larger 
purpose. This purpose we believe we have a right to infer. 
It was to destroy UHF as a competitor to VHF in which 
CBS was a giant investor and on which its empire was 
founded. 


CONCLUSION. 
It is respectfully submitted that the summary judg- 


ment entered by Judge Holtzoff should be reversed and the 
District Court ordered to proceed with trial on the merits. 


Respectfully submitted, 


Grorce R. Beneman, 
1632 K Street, N. W., 
Washington, D. C., 
Attorney for Plaintiff. 


AsranaM L, FREEDMAN, 
Mrrenett E. Panzer, 
Szymour Kuruanp, 
Worr, Buocs, Scuorr anp Soris-Conen, 
12th Floor Packard Building, 
Philadelphia 2, Pennsylvania. 
Of Counsel. 


APPENDIX. 


The Statutes Involved. 


This proceeding concerns the interpretation and ap- 
plication of Sections 1, 2 and 7 of the Sherman Act, Act of 
July 2, 1890, c. 647, §§ 1, 2 and 7; 26 Stat. 209; U.S. C. A. 
Title 15, §§ 1, 2 and 7; and Section 4 of the Clayton Act, Act 
of October 15, 1914, c. 323, Sec. 4; 38 Stat. 731; U.S. C. A. 
§ 15, which, in relevant part, read as follows: 


Suerman Act. 

‘¢1, Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with foreign 
nations, is declared to be illegal. . . . 

“<2. Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire with any 
other person or persons, to monopolize any part of the 
trade or commerce among the several states, or with 


foreign nations, shall be deemed guilty of a misde- 
meanor. .. . 


“<7, The word ‘person’, or ‘persons’, wherever 
used in Section 1-7 of this title shall be deemed to in- 
clude corporations and associations existing under or 
authorized by the laws of either the United States, the 
laws of any of the Territories, the laws of any State, 
or the laws of any foreign country.”’ 

Cuayton Act. 

“«4, Any person who shall be injured in his busi- 
ness or property by reason of anything forbidden in 
the antitrust laws may sue therefor in any district 
court of the United States in the district in which the 
defendant resides or is found, or has an agent, without 
respect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the cost of 
suit, including a reasonable attorney’s fee.”’ 
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Statement of Question Presented. 


Whether the owner of a television station which had an 
affiliation contract with a network may maintain an action 
for treble damages under Section 1 or 2 of the Sherman 
Act by reason of the termination of his affiliation agree- 
ment which occurred when the network acquired its own 
station in the market. 
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Counter-Statement of the Case. 


Appellant’s statement contains conclusory allegations 
which are unsupported by the record and contradicted by 
it. For the purpose of this appeal, it is unecessary to take 
issue with such assertions, and we shall not do so. What- 
ever factual issues exist regarding the transaction between 
the parties are entirely immaterial to the legal question here 
presented. Appellant’s statement will be supplemented, 
however, by reference to a number of facts in the record 
which it does not mention. 

Plaintiff sued as assignee of Midwest Broadcastg Com- 
pany (‘‘Midwest’’), @ dissolved Wisconsin corporation of 
which he was president. Midwest received a construction 
permit for a UHF station in Milwaukee in February 1953. 
‘As the construction of the station approached completion, 
it negotiated with CBS for an affiliation (JAI5). The affilia- 
tion agreement, signed in August 1953, contained a clause, 
modifying the general form, which permitted CBS to 
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terminate it at any time ‘on six months’ notice (JA59). 
Such a clause was included in many of the CBS affiliation 
agreements (JA35-41, 159). It was intended to indicate 
to the affiliate that the relationship was a trial (JA159, 161, 
183), and was so understood by plaintiff (JA95-99). 

Plaintiff testified that he asked CBS ‘‘continuously”’ to 
eliminate the six-month termination clause and ‘‘never 
stopped asking’’ (JA94); and that he ‘‘bombarded’’ the 
CBS representatives with material (JA94) and ‘‘talked to 
everybody there except Mr. Paley’? (JA95). He explained 
that ‘It wasn’t so much the letter of the law as the acknowl- 
edgement that you were there to remain as an affiliate’’ 
(JA95), that he never got that acknowledgement (JA95), 
and that he used the CBS insignia with ‘‘trepidation’’ 
(JA99). 

CBS had long been an advocate of UHF television. It 
was interested in doing what it could to see UHF grow and 
expand (JA204-5). It championed UHF against the views 
of most others in the industry (JA205). Among the steps 
which it had taken to encourage UHF was its affiliation with 
plaintiff’s station (JA157) and with other UHF stations 
where competitive conditions permitted (JA205-6). 

CBS had urged the Federal Communications Commis- 
sion to allow networks and other multiple owners to acquire 
UHF stations without reducing the number of VHF sta- 
tions which they might own (JA252-7). It had announced 
that if the Commission adopted its proposed rule allowing a 
single licensee to own two UHF, in addition to five VHF, 
stations, CBS intended to acquire such UHF stations 
(JA50, 257). 

Anticipating the adoption of that proposed rule, CBS 
undertook in July 1954 to put itself in a position to acquire 
a UHF station in Milwaukee (JA50). Its purpose in 
seeking such a station was to assist in the promotion of 
UHF service as well as to make a profit (JA31-2, 162-3). 
Milwaukee was selected because it was a market of substan- 
tial size in which CBS thought that UHF had a chance. of 
succeeding against VHF competition (JA187). 

CBS had heard from a number of different sources that 
plaintiff had been trying to sell his station at a very high 
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figure,—in excess of $2 million (JA179). CBS considered 
this to be substantially more than the property was worth 
(JA152, 163) and ‘‘completely out of line’’ (JA184). 
CBS’ president thought that this was more than just 
puffing because of inquiries which he had received from 
financial people who came to see him about getting'a regular 
two-year affiliation agreement in the event of a sale of the 
station (JA163-5). He testified : “‘I was even offered a piece 
of the station under the table if I would cause it to have a 
2-year contract by a man that Mr. Poller had gone to”’ 
(JA165; see also JA179). 

In this situation, CBS thought that it would be difficult 
to deal with an affiliate (JA152, 199-200), and chose not ‘‘to 
enter into any kind of trading’’ with plaintiff (JA184). 
CBS thought that it could buy station WOKY, the other 
UHF station in the city, from the defendant Bartell Broad- 
casters, Inc. at a lower price (JA152). It arranged to have 
the defendant Holt go to Milwaukee to negotiate for an 
assignable option to purchase that station. 

Notice of the termination of the Midwest contract was 
sent to plaintiff on October 21, 1954, the day before the 
new FCC rule became effective (JA50). The following day, 
plaintiff met with representatives of CBS in New York. 
He complained of the termination and stated that he had 
gone to great expense for a new studio and equipment 
(JA50, 198). An agreement (JA61-84) was later reached 
by which CBS took over such studio and equipment, trans- 
ferred to plaintiff the equipment which it bought from 
WORKY, and paid plaintiff $500,000. Plaintiff acknowl- 
edged that CBS assumed liability for the work in progress 
and that he was reimbursed in full for the sums which he 
had spent on the studio (JA105). 

When CBS acquired its Milwaukee station, there were 
two VHF stations in the market (JA241-2). One of them 
was WTMJ, a primary NBC affiliate (JA160, 238), which 
was ‘‘a giant” (JA155). Later, a third VHF station went 
on the air in Milwaukee, and CBS operated the only UHF 
station in the country that was in competition with three 
VHF stations in the same market (JA209). 
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Nationally, CBS, at the time it contracted for the Mil- 
waukee station, owned three stations out of a total of 386 
that were then on the air (JA52). It had affiliation agree- 
ments giving it option time on 127 stations, less than one- 
third of the total number on the air (JA52). During the 
year 1954, CBS’ share of the aggregate of time sales to 
national and regional advertisers represented 23.3% of 
the industry total of such sales (JA86). 

Television advertising is of three types: network, 
national spot and local. Network advertising is placed by 
national advertisers with a network organization; national 
spot advertising is placed by such advertisers directly with 
individual stations (JA85). Of the fifty largest CBS tele- 
vision network customers in 1955, 78% also used national 
spot advertising and 50% were included in the one hundred 
largest national spot advertisers (JA54). During the same 
year, of the fifty largest CBS television network eastomers, 
76% also advertised on at least one other television net- 
work, and 58% were among the fifty largest customers of 
at least one other television network (JA54). Television is 
also in competition with all the other media of national 
advertising, including newspapers, magazines, billboards 
and radio (J.A54). 

This action was commenced in September 1956, eighteen 
months after the transaction between CBS and plaintiff’s 
company was concluded. This motion was made a year 
later, after the defendants had answered lengthy interrog- 
atories served by plaintiff and had taken plaintiff’s Geposi- 
tion. Thereafter, plaintiff took a number of depositions for 
use on the motion, and his papers in opposition to the motion 
were not served on defendants until March 1959. 

Plaintiff’s charge against CBS has undergone substan- 
tial changes. The complaint alleges that CBS entered into 
a conspiracy for the purpose of forcing Midwest to sell its 
station to CBS at whatever price CBS was willing to pay, 
thereby eliminating Midwest from the operation of the 
station (JA19). It makes no charge that there was a plot 
to destroy UHF television in Milwaukee or elsewhere. 
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When plaintiff’s deposition was taken in 1956, he was 
asked what he believed to have been the motivation of CBS 
in acquiring a station in Milwaukee. He answered that 
“they coveted the market”? and that he knew of no purpose 
of CBS “except to own it’? (JA108). When he was asked 
what trade he claimed that CBS was monopolizing or 
attempting to monopolize, plaintiff answered ‘Sadvertising 
in the television trade’’, and that the area of the alleged 
monopoly is “‘the United States’? (JA109). 

The principal affidavit submitted by plaintiff in opposi- 
tion to this motion (JA235-51), which was sworn to Febru- 
ary 26, 1959 (JA272), describes the decline in the number 
of UHF stations in the country following the adoption of 
the FCC “5 and 2” rule (JA247-8). It was not until he 
made his supplemental affidavit, sworn to May 8, 1959, that 
plaintiff charged that the defendants had ‘‘embarked early 
in 1954 in their campaign to destroy UHF”’ (JA272). 


Summary of Argument. 


J. Plaintiff knowingly accepted an affiliation agree- 
ment which was terminable by CBS on six months’ notice. 
The sole cause of the injury of which he complains was the 
exercise by CBS of that termination right. In this private 
action, the sole issue is whether that contract termination 
was part of a course of conduct prohibited by the antitrust 
laws. The legality or illegality of wholly unrelated net- 
work practices such as ‘‘option time’? and the “‘must buy”’ 
requirement is not in issue, as plaintiff complains of no 
injury from those practices which he sustained in his busi- 
ness or property differing from that sustained by him as a 
member of the public. 

The decision below correctly applied the rule that the 
antitrust laws preserve the right to select the persons with 
whom one will deal. Appellant’s claim to a vested right to 
continue as the local outlet for CBS’ programs must be 
rejected under controlling antitrust authorities. 


2. CBS has not monopolized or attempted to monopo- 
lize any part of interstate trade. The essential threshold 
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inquiry in any case under Section 2 of the Sherman Act is 
the definition of the relevant market at which the alleged 
monopoly or attempt to monopolize is directed. In the 
Court below, appellant abandoned his original claim that 
there was a monopoly of national television advertising. 
He has now specified two allegedly relevant markets which 
he claims that CBS monopolized: (a) the stations in the 
network during times when network programs are broad- 
cast; and (b) UHF television in Milwaukee. With respect 
to each of them, appellant’s argument must be rejected as 
a matter of law. 

The assertion that CBS exercises monopoly power 
because it dominates its affiliates proceeds from the physi- 
cal fact that the broadcast of a network program monopo- 
lizes the time of every station which carries that program. 
Appellant contends that ‘‘by the coercive power of its pro- 
gramming’’, CBS has in effect required its affiliated stations 
to become its subsidiaries. He acknowledges, however, that 
the same is true of the competing networks, ABC and NBC. 
This area of broadcasting activity over which it is claimed 
that CBS has monopoly control is merely the market for 
CBS’ own programs. This is not the monopolization of any 
relevant market. 

This case may be decided as though CBS owned all its 
affiliated stations. For this reason, appellant’s discussion 
of the degree of control over those stations which the 
networks acquired through ‘‘option time’’, the “‘must buy”’ 
requirement, and the opportunity to own stations, have no 
bearing on: appellant’s charge under Section 2. What 
appellant charges in effect is that the television industry 
is characterized by triopoly. The statute, however, forbids 
monopolization, not triopoly. 

The claim that the power of CBS, under FCC regula- 
tions, to own not more than seven stations effects a con- 
centration of control which violates Section 2 is one which 
wholly ignores competition among the networks. Appel- 
lant’s contention in its most favorable light is that the 
networks have superior bargaining power in dealing with 
affiliates. The effort to equate superiority of bargaining 
power with “monopoly power”? is patently fallacious. 
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It is equally erroneous to consider UHF television alone 
in Milwaukee as a relevant market under Section 2. UHF 
stations compete with VHF stations in the same market, 
to the decided disadvantage of the UHF stations. CBS 
operated its Milwaukee station in competition with two, and 
later with three, VHF stations, one of which was long 
established in the market and ‘‘a giant’’ in comparison with 
the other stations there. 

There is no basis for any claim that CBS monopolized 
television advertising either nationally or in Milwaukee. 
The record affirmatively disproves the existence of 
monopoly power: the power to control prices or to exclude 
competitors. : 

Appellant’s charge of an attempt to monopolize rests 
on the same fallacious concepts that destroy his monopoliza- 
tion claim. Appellant fails to define the relevant market at 
which the alleged attempt is directed. He charges no more 
than that the industry is controlled by a few large networks. 
Since it is not possible for any one owner to acquire more 
than seven stations, there does not exist that “‘dangerous 
probability”? of accomplishing the forbidden result which is 
an essential ingredient of the offense of attempting to 
monopolize. 


3. The charge that Section 1 of the Sherman Act was 
violated is refuted by controlling authority. The termina- 
tion of plaintiff’s affiliation agreement was a lawful exercise 
of CBS’ right to select the Milwaukee outlet for its own 
programs. It was not rendered unlawful by the fact that 
the power was exercised in order to carry those programs 
over its own station. The Court below properly held that 
the Packard case is controlling. Appellant’s effort to dis- 
tinguish that case assumes the existence of a ‘‘monopoly 
power’’ which does not exist. 

No illegal restraint on competition resulted from the 
‘‘vertical integration’’ of a UHF station in Milwaukee into 
the CBS distribution system. Appellant’s claim that com- 
petition in Milwaukee was eliminated ignores the fact that 
CBS entered a market in which it faced strong VHF com- 
petition. It is also contrary to the basic premise on which 
his complaint rests, i.¢., that a UHF' station could not 


operate without a network affiliation. His contentions that 
price-fixing resulted are both legally and factually errone- 
ous. The facts that CBS raised rates on the station and 
made it a “must buy’’ are wholly irrelevant to plaintiff’s 
claim of injury. 

The claim under Section 1 must also be rejected because 
it appears as a matter of law that the essential element of 
a conspiracy was lacking. CBS Television is an unincorpo- 
rated division of the corporation; it is not a legal entity 
and not capable of being a conspirator. Neither Bartell 
nor Holt joined with CBS in such concerted action for a 
common purpose as is required in order to make them 
parties to a conspiracy. 


4. The charge that CBS acquired a UHF station in 
order to destroy UHF in Milwaukee and throughout the 
country is a fantastic afterthought which was obviously 
designed to create an issue of fact where none exists. Even 
if relevant to this private action, the evidence in the record, 
including plaintiff’s own contentions, shows that it is fac- 


tually frivolous. An issue of fact sufficient to bar summary 
judgment cannot be created by patently unsupported asser- 
tions of this kind. 


Argument. 


The Court below properly held that the sole issue 
in this case is whether the termination of plaintiff’s 
affiliation agreement violated the Sherman Act, and 
that such termination was lawful. 


Preliminarily, we point out that this case does not 
involve certain issues which appellant’s brief discusses 
at some length. 

The Court below noted at the outset of its opinion that 
in a private action like the present one it is not sufficient 
to show violations of the antitrust laws; ‘‘it is essential 
for the plaintiff to show that such violations resulted in 
an injury to the plaintiff’? (JA 282). It follows that ‘‘for- 
bidden acts cannot be relevant unless they cause private 
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damage”. Wolfe v. National Lead Co., 15 F. B. D. 61, 63 
(N. D. Cal.), aff'd 225 F. 2d 427 (9th Cir.), cert. denied 
350 U.S. 915.° Accordingly, there is no occasion to answer 
appellant’s contention that the network ‘‘option time’’ and 
‘‘must buy’? practices violate the statute.°* 

Plaintiff does not claim that he was injured by reason 
of either the ‘‘option time’’ provision in his terminated 
contract or the fact that his station was not a ‘‘must buy”’ 
when it was affiliated with CBS. Directly pertinent is the 
decision in Goldlawr, Inc. v. Shubert, 169 F. Supp. 677, 
690-1 (E. D. Pa.). In that action for damages allegedly 
caused by a conspiracy to deprive the plaintiff of legitimate 
theater attractions, the Court struck from the complaint 
allegations of improper practices in the sale of theater 
tickets. It held that those allegations did not cause plaintiff 
‘‘snecific injury .. . differing from that sustained by the 
plaintiff as a member of the public.’’ 

Similarly, in Afiliated Music Enterprises v. Sesac, Inc., 
268 F. 2d 13 (2d Cir.), where plaintiff claimed to have been 
injured by defendant’s alleged monopoly of a particular 
type of music, practices by the defendant which plaintiff 
attacked as per se violations of the Sherman and Clayton 
Acts were held (at 15) to have ‘‘no relevance at all to this 
litigation.’? The Court wrote (at 16): 

«ce © © The validity of Sesac’s pooling of perform- 
ance rights and conglomerate licensing practices in 
the abstract and apart from their effect on AME is 
not before us; we express no opinion as to whether 
in a suit by the Government or some other private 
plaintiff they might be held lawful or unlawful.’’ 

Appellant’s sole claim of injury stems from the fact 
that CBS terminated the affiliation agreement under which 


* See also Fifth & Walnut, Inc. v. Loew’s Incorporated, 176 F. 2d 587, 
590 (2d Cir.), cert. denied 338 U. S. 894; Conference of Studio Unions v. 
Loew’s, Inc., 193 F.2d 51 (9th Cir.), cert. denied 342 U. S. 919; Monticello 
Tobacco Co. v. A Tob ., 197 F, 2d 629, 682 (2d Cir.), cert. 
denied 344 U. S. 875; Hunter Douglas Corporation v. Lando Products, 235 
F. 2d 631, prea das Cir.) ; Miller Motors, Ine. v. Ford Motor Co., 252 F. 2d 
441, 448 (4th Cir.). 


** We do ie haley se eA either of these ee: The 
record on motion for ja ent, however, not 
reer Loe ian of therr legality can be donded.” ; saaytitg 
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he had agreed to ‘‘option time”’ and did not have the advan- 
tages of the ‘‘must buy”’ practice. The decision below rests 
on the fact that the termination of that agreement is the 
only thing which ‘defendant did in respect to the plaintiff’’ 
(JA284) on which his claim of injury is based. Hence, 
the sole issue, as the Court held, is whether that termination 
“constituted a violation of either Section 1 or Section 2 of 
the Sherman Act’’ (J.A284). 

Judge Holtzoff held that the case is controlled by Pack- 
ard Motor Car Co. v. Webster Motor Car Co., 100 App. 
D. ©. 161, 243 F. 2d 418, cert. denied 355 U. S. 822. He 
applied the rule of United States v. Colgate & Co., 250 U. 8. 
300, that the Sherman Act does not destroy the right to 
select the persons with whom one will deal. That rule, which 
has been reaffirmed in many recent cases,* has been spe- 
cifically applied to network broadcasting. In Federal 
Broadcasting System, Inc. v. American Broadcasting Co., 
167 F. 2d 349, 351 (2d Cir.), cert. denied 335 U. S. 821, the 
Court wrote: 


sce © © The principal ground urged in support of the 
charge of a boycott as a basis for the temporary 
injunction is that by concerted action the American 
and Mutual networks have cancelled their existing 
arrangements with the plaintiff. However, each did 
this pursuant to the terms of its agreement, and it 
is clear that if these defendants really acted indi- 
vidually and not jointly they were within their rights. 
A network is not a common carrier and each there- 
fore had the right in the absence of concerted action 
to make such contracts for the distribution of its 
programs as it chose.’’ 


We recognize, of course, as did the Court below (JA284), 
that this right is not absolute. Concededly, it may not be 
exercised to bring about monopolization or an illegal 


* Nelson Radio & Supply Co. v. Motorola, Inc., 200 F. 2d 911 (5th 


Cir.), cert. denied 345 925; Fargo Glass & Paint Co. v. Globe 
American. Corp., 201 F. 2d 534 (7th Cir.), cert. denied 345 U. S. 942; 
Hudson Sales coP v. Waldrip, 211 F. 2d 268 (5th Cir.), cert. denied 
$48 U. S. 821; Schwing Motor Co. v. Hudson Sales Corp., 188 F. Supp. 
176 (4th Cir.), cert. 
- F. Supp. 

Co v. Western Auto 
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restraint, This qualification, however, is not a catchpot for 
every criticism, real or fancied, of competitive conditions in 
the broadcasting industry. The right to contract, and to 
terminate a contract pursuant to its terms, may be defeated 
only by showing a specific violation of law. 

When appellant’s contentions are analyzed, they are 
found not to charge any such violation. In essence, his 
claim is that the affiliation agreement gave him a vested 
right to continue as the local outlet for CBS’ programs, and 
that CBS could not itself take over the presentation of its 
own programs in Milwaukee. This contention is indistin- 
guishable from those made by the several dealers in the 
cases cited above. All those claims were rejected on grounds 
which are fully applicable here. 

We shall consider in detail the specific assertions made 
by appellant’s counsel, and will show that each of them rests 
on wholly mistaken views regarding the operation of the 
Sherman Act.® 


The claim that CBS violated Section 2 of the Sher- 
man Act is plainly erroneous as a matter of law. 


A. Appellant fails to define any relevant market. 


In every case under Section 2 of the Sherman Act, the 
threshold inquiry is to determine the relevant market in 
which the alleged monopoly has been obtained or sought. 
See, e.g., United States v. EB. I. duPont de Nemours & Co., 
351 U. S. 377, 394; Packard Motor Car Co. v. Webster 
Motor Car Co., 100 App. D. C. 161, 163, 243 F. 2d 418, 420 
cert. denied 355 U. S. 822. The Report of the Attorney 
General’s National Committee to Study the Antitrast Laws 
(44) states: 


‘‘Whether monopoly for purposes of Section 2 
exists requires first a definition of the market within 


- ppellant argues (pp. 39-42) another issue that is not in the case: 
that FCC regulation does not insulate CBS from antitrust liability. We 
have not claimed immunity by reason of such regulation, but rely solely 
on antitrust authorities. 
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which it is to be measured. For the distinction 
between competition and monopoly turns on power 
in a relevant market. Although the word ‘market’ 
does not appear in the statute, it is a necessary ele- 
ment of the concepts of monopoly and of certain 
restraints of trade upon which the statute rests.’’ 


Appellant’s brief does not squarely face this essential 
inquiry. It uses the terms ‘‘monopoly”’, ‘monopoly power’’ 
and “‘monopolistic weapon’’ in a loose colloquial sense 
without specific reference to any market. Implicitly, how- 
ever, two alleged relevant markets are specified. Appellant 
charges (1) a vertical monopolization of all the affiliated 
stations in the CBS television network and (2) monopoly of 


’ UHF television in Milwaukee. 


The same two points were made in the oral argument 
below. Appellant’s attorney was asked by the Court to 
clarify his claim as to the alleged monopoly. At first he 
gaid that there could be ‘“‘a monopoly all over the United 
States in certain channels of the airwaves when they are 
insulated from all other channels at the same time’’ 
(JA275). When pressed by the Court to be more precise 
as to what was being monopolized in violation of Section 2, 
plaintiff’s attorney answered: ‘‘UHF in Milwaukee”’ 
(JA275). 

With respect to each of these allegedly relevant mar- 
kets, appellant’s claim is erroneous as a matter of law. 
The natural exclusion of other programs from stations 
which broadcast those of CBS at the times when they are 
broadcast is not monopolization of any relevant market, 
and even appellant’s exaggerated claim as to the degree of 
control which CBS acquired over the outlets for its pro- 
grams does not make it so. UHF television in Milwaukee 
is not a relevant market, as it has intense competition from 
VHF stations in that city. 

The record affirmatively shows, moreover, that there is 
no conceivably relevant market in which CBS can be claimed 
to have a monopoly. The claim asserted on plaintiff’s 
deposition that CBS has monopolized television advertising 
in the United States was abandoned below and is but vaguely 
suggested in his present brief. We will show that as a 
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matter of law there is no basis for any such contention. 
Finally, it will be shown that the charge of attempting to 
monopolize is legally untenable. 


B. The alleged domination by CBS of its affiliated sta- 
tions is not a monopolization of commerce in any relevant 
market. 


Plaintiff’s argument under Section 2 gives to the word 
monopoly a meaning which cannot be supported by any 
authority. The monopoly conception, as stated in the 
Report of the Attorney General’s Committee (43), ‘“‘begins 
with the simple idea of monopoly—a single seller of a com- 
modity or service for which there are no close substitutes.’’ 
Plaintiff’s departure from this conception is strikingly 
shown by the statement that CBS’ ‘‘vertical monopoly is 
complete, despite the fact that there is still room for a 
similar monopoly by NBC’? (p. 16). 

Anyone can be said to have a monopoly if his competitors 
are ignored. In this sense, the grocer who sells to a house- 
wife all the food that her family needs has ‘‘monopolized’’ 
her trade, despite the fact that there is a competing grocer 
on the next corner. 

Appellant’s argument starts with the physical fact that 
“tthe broadcast of a network program results in a vertical 
monopolization of every station throughout the country 
which receives and transmits that program at the time it 
is broadcast’’ (pp. 12-13). The fallacy in this concept of 
‘“‘monopolization”? appears in the statement (p. 13) that 
the case is no different than it would be if ‘‘three concerns 
doing the same thing could each reach into only one of 
three separate areas of space”’. He states that ‘‘in a sense”’ 
the three concerns would be competing with each other. 
In what sense, he does not say, since there would obviously 
be no competition between them in any relevant market. 

Having ignored the need to define a market, appel- 
lant assumes a case in which there is no competition 
and asserts—on no basis whatever—that such case is ‘‘no 
different?’ than this one. The situation in broadcasting, 
however, is entirely different. The three networks compete 
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with each other both nationally and in virtually every local 
market in the country. 

On appellant’s statement (p. 13), the alleged monopoly 
arises ‘“‘by virtue of the network having the program to 
sell”. Thus, the ‘naturally complete area of broadcasting 
activity’? over which plaintiff claims that CBS has monop- 
oly control consists of the outlets for CBS’ own programs. 
It is firmly established that such “‘monopoly control” is not 
prohibited by Section 2 of the Sherman Act. United States 
v. E. I. duPont de Nemours & Co., 351 U. S. 377, 393; 
McEthenney Co. v. Western Auto Supply Co., 167 F. Supp. 
949, 956 (W. D. S. C.), aff’d and remanded 269 F. 2d 332 
(4th Cir.), and cases there cited. The statement by Judge 
Chesnut in Arthur v. Kraft-Pheniz Cheese Corp., 26 F. 
Supp. 824, 828 (D. C. Md.) has often been quoted: 


«<® © © Bvery manufacturer has naturally a complete 
monopoly of his particular product especially when 
sold under his own private brands, and no private 
controversy with a distributor would legally tend 
to increase that type of a natural monopoly. 
The Sherman Act is, therefore, clearly not really 
involved.’’ 


Appellant’s contention is indistinguishable from the 
claim that was rejected by this Court in Packard Motor Car 
Co. v. Webster Motor Car Co., 100 App. D. C. 161, 243 F. 
2d 418, cert. denied 355 U. S. 822, which the Court below held 
to be controlling. The point was made explicit in Nelligan v. 
Ford Motor Co., 262 F. 2d 556, 557 (4th Cir.), where in 
affirming the dismissal of a complaint charging a Section 
2 violation, the Court wrote: 


«ce © © Plaintiffs do not allege that Ford monopolized 
or attempted to monopolize the market for auto- 
mobiles, parts or accessories generally, but only the 
market represented by its own franchise deal- 
ers. 


Appellant’s theory of monopoly proves too much. It 
does not depend on the number of network affiliates. A 
network with two affiliates would be a monopoly. Nor does 
it depend on the number of networks. The claim that there 


15 


are now three competing monopolies leads logically to the 
claim that if there were twenty networks in the country, 
each of them would have ‘monopoly power’’. 

Appellant concedes (p. 13) that the alleged. natural 
monopoly of a network over its own programs might not 
be enough of itself to constitute an antitrust violation. He 
claims that competition has been thwarted, however, “by 
the artificial conduct’? of the networks. The practices 
which he here challenges are “‘must buy’’, ‘‘option time”’ 
and network ownership of stations. It has been pointed 
out above that the legality of the ‘‘must buy’’ and ‘<option 
time’? practices is not here in issue as plaintiff does not 
claim and cannot conceivably claim to have suffered injury 
as a result of those practices.*° Even if it be assumed, 
arguendo, that they violate Section 1 of the Act, plaintiff 
is not entitled to maintain this private action for alleged 
damages resulting from a transaction wholly unrelated to 
those practices. 

Insofar as Section 2 is concerned, the only effect of the 
alleged practices which plaintiff claims is that they result 
in an increase in the control which CBS has over its affil- 
jated stations. To this point, however, it has been assumed, 
on appellant’s premise, that natural factors make the con- 
trol complete. This case may be considered as though 
CBS had effected complete ‘vertical integration”’ over all 
its affiliates,—a much more extensive power than that con- 
ferred by ‘“‘option time’’ (JA52-3). Even if CBS actually 
owned all the stations in the network, which are less than 
one-third of those in the country, the claim that Section 2 
was violated would have to be rejected because of the 
existence of the competing networks. That claim rests 
entirely on the fallacious assumption that the Sherman Act 
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makes illegal the natural monopoly which each producer 
has in his own product. 

The same considerations require the rejection of appel- 
lant’s contention that the power of CBS, under FCC regu- 
lations, to own not more than seven television stations is 
a “monopolistic weapon’? (p. 17). He claims that the 
ownership of stations by a network ‘‘effects such a con- 
centration of control in the television industry as is vio- 
lative of the antitrust laws’’. No authority is cited for 
this contention, and of course there is none. Giving the 
greatest conceivable weight to the effect of potential sta- 
tion ownership, a violation of Section 2 can be found only 
if the existence of the competing networks were ignored. 
The situation which exists may conceivably be defined 
as triopoly. The statute prohibits monopolization, not 
triopoly. 

Wherever demand and supply are not in exact balance, 
there is a bargaining advantage to the seller or the buyer. 
In dealings between networks and stations, the advantage 
often lies with the station (JA181). Certainly, that is the 
case when there are three networks and only one or two 
stations in a market.° It may be assumed that where 
there are more than three stations in a market, the net- 
works have a bargaining advantage. The existence of such 
an excess of demand over supply is no evidence of monopo- 
lization. ‘‘The criterion of substantial bargaining power, 
or of a great disparity of bargaining power, is of no prac- 
tical use unless we want to treat every deviation from pure 
competition as an offense.’? Adelman, Integration and 
Antitrust Policy, 63 Harvard Law Review 27, 48.** 


* For example, CBS had been wholly unsuccessful in its efforts to have 
WTMS carry its e programas in Milwaukee (JA 160-1), a situation of which 
appellant was fully aware (JA 238-9). 

** It was the disparity in bargaini er between automobile manu- 
facturers and their dealers that led tot 2 sentir of a specific statute 
a Pa carer i the antitrust laws”. P. L. 1026, 84th Cong. 2d Sess., 15 
Supp. 79 
claimed tha’ 


ay af the new statute.” See also Nelapon tr Pore Mere ee oat 
e new € an V. ley 
F. 2d 656, 559 (4th Cir.). ee 
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Appellant’s reference (p. 18) to the doubts of the FOC 
concerning the wisdom of network ownership of stations 
bas no relevance to this action. Under the Federal Com- 
munications Act, the Commission has authority to adopt 
policies regulating concentration of control in the industry 
which go beyond the requirements of the antitrust laws. 
National Broadcasting Co. v. United States, 319 U. 8. 190. 
Whether the policy which the Commission adopted is wise 
or unwise, it is plainly not an issue for this Court to deter- 
mine. What is plain is that the existing situation is neither 
a cause nor an effect of that monopoly which is forbidden 
by Section 2 of the Sherman Act. 


C. UHF in Milwaukee is not a relevant market for 
determining the existence of monopoly. 


We do not take issue with appellant’s assertion that 
Milwaukee may be a relevant market within which to deter- 
mine monopoly power. He does not claim, however, that 
CBS monopolized or attempted to monopolize television in 
that market. The claim of monopolization, as expressly 
stated by his counsel at the argument below (J.A275), was 
that it monopolized UHF television in Milwaukee. This 
may be considered a relevant market under Section 2 only 
on the absurd assumption that there is no competition 
between a UHF station and the VHF stations in the same 
city. Cf. United States v. E. I. duPont de Nemours & Co., 
351 U. 8. 377. 

When CBS acquired its station, it faced competition 
from two VHF stations with superior coverage, one of 
which was ‘“‘a giant’? with an NBC affiliation which had 
been in the market for several years. Later, a third VHF 
competitor entered the market. If CBS were a monopolist 
jn the Milwaukee market, it was the only monopolist in the 
history of the antitrust laws to be forced out of business 
by its competitors. 

Appellant’s claim would lead to the conclusion that 
any UHF station in any area would be a monopolist if its 
only television competition came from VHF stations. His 
position is completely refuted by the allegations of his 
complaint regarding the competition between stations in 
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the two portions of the spectrum, to the decided disadvan- 
tage of those in the UHF (J.A13-14, 22). Indeed, the com- 
petitive situation has been noted by this Court, which has 
recognized that ‘‘the audiences, networks and advertisers 
preferred the superior VHF outlets”. WIRL Television 
Co. v. United States, 102 App. D. C. 341, 343, 253 F. 2d 863, 
865, judgment vacated 358 U. S. 51.° 

In his argument on this point, appellant appears to 
shift from the claim that Section 2 prohibits any network 
acquisition of a station to the claim that if a station was 
to be acquired, CBS was obligated to negotiate with him for 
his station. The suggestion (p..23) that CBS’ unwilling- 
ness to deal with plaintiff is a confession of monopoly power 
is baseless. As pointed out above, appellant erroneously 
equates a superior bargaining position resulting from an 
excess of demand with ‘‘monopoly power’’. He also equates 
a desire not to use that superior position with an admission. 
of such power. In the absence of monopoly, one’s right to 
deal with persons of his selection may be exercised ‘‘for rea- 
sons sufficient to himself’’. Federal Trade Commission v. 
Raymond Bros.-Clark Co., 263 U. S. 565, 573. The griev- 
ance, if any, which appellant may have because CBS chose 
to buy WOKY rather than to negotiate with him is not one 
which may be asserted under the antitrust laws. 


D. There is no other conceivably relevant market in 
which it can be claimed that CBS hada monopoly. CBS did 
not monopolize television advertising either nationally or 
in Milwaukee. 

When plaintiff was asked on his deposition what trade 
he claimed that CBS was monopolizing or attempting to 
monopolize, he answered: ‘‘The trading, advertising in the 
television trade, the advertising’’. When asked to specify 
the area of the alleged monopoly, he answered: ‘‘The 
United States’’. He also said that ‘‘Milwaukee is a part 
of the national pattern’? (JA109). 


See also Greylock Broadcasting Co. v. United States, 97 App. D. C. 
414, 415, 231 F. 2d 748, 749; Owensboro On The ‘Ai, Ine. PP Piead 
States, 104 App. D. C. 391, 398, 262 F. 2d 702, 704, cert. denied 360 U. 8. 
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At the argument below, appellant’s attorney abandoned 
this contention. Here, his brief contains but a single refer- 
ence to the position of CBS in the national market. 
Although his position is far from clear, we shall assume 
that he is seeking to revive the abandoned claim that 
national television advertising is monopolized. 

Appellant’s statement (p. 18) that in 1955 CBS had 
33.4% of the national television advertising market* is 
accompanied by statements as to the combined shares of 
CBS and its two network competitors (pp. 18-19). In the 
absence of an illegal combination among competitors, such 
as was found in United States v. Paramount Pictures, 334 
U.S. 131, such accumulation of the figures is wholly unjusti- 
fied. So is appellant’s reliance on the Paramount case. 
No claim of any horizontal arrangement among competitors 
is here asserted. Cf. Federal Broadcasting System, Inc. v. 
American Broadcasting Co., 167 F. 2d 349 (2d Cir.), cert. 
denied 335 U. S. 821. 

In arguing that the existence of ‘“<monopoly power”? 
cannot be determined merely by percentages, appellant 
again overlooks the fact that Section 2 deals with monopoly, 
—the situation in which there is a single seller. He con- 
tends (p. 19) that the statement in United States v. Alumi- 
num Co. of America, 148 F. 2d 416, 424 (2d Cir.), that ‘‘cer- 
tainly thirty-three percent is not’’ enough market control to 
constitute a monopoly was soon qualified by the Supreme 
Court in United States v. Columbia Steel Co., 334 U. 8S. 
495, 527-8. 

Appellant misreads the Columbia Steel Co. case. The 
issue to which the statement quoted in his brief was 
addressed did not arise under Section 2. That statement,— 
that “‘the relevant effect of percentage command of a mar- 
ket varies with the setting . . .”—was made in answering 
the Government’s charge that the acquisition by United 
States Steel of a competing steel company would cause an 
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unreasonable restraint in violation of Section L® The same 
statement was quoted, moreover, in Times-Picayune Pub- 
lishing Co. v. United States, 345 U.S. 594, 612, in support 
of the holding that an increment from 3344% to 40% of 
the relevant market did not confer that market ‘‘domi- 
nance’? which is required to make applicable the rule against 
tying con 

The authorities under Section 2 establish as a matter 
of law that CBS did not commit the offense of monopolizing 
the market for national television advertising. With but 
one-third of that market, with two network competitors and 
the competition of national spot sales throughout the coun- 
try, any claim that CBS had the requisite power to control 
prices or to exclude competitors from the market is nothing 
short of fantastic. It is the attainment of such power 
which constitutes the offense of monopolization.*** 

This record affirmatively establishes, and indeed the fact 
is so well known that it may be judicially noticed, that there 
is genuine and active competition for national advertising. 
The customers of CBS are large customers for other 

coaazie passage quoted in appellant’s brief aor 19) is immediately pre- 


sentence (334 U. S. a! 
“es © © In determining what constitutes unreasonable restraint, 
we do not think the dollar volume is in itself of compelling 
cance; we look rather to the percentage of business , the 
Bro th the competition, whether the action 
irements or purpose to mon: the sotatie 
covalopmentc of the industry, consumer demands, and 
acteristics of the tie re * * ©” (Emphasis added.) 
the Columbia Steel ie opinion, in its Sanna of eri shows that on 
6 ae 


(p. 19) misstates the facts in Strans Auto Sales C. 
Wide Automobile Corp., 166 F. | SUPP 313 (S. D. N. Y.). Dur- Dur. 
e last year in which the plaintiff in that case was a dealer, Volks- 
waget sales amounted to 56%, not 31%, of the foreign car market. 
Perrhamacc: the opinion explicitly states the requirement which the 
present plaintiff has ignored: 


“When 
of a savant mieten (at aA). chatetcace a er a ores rod 


The: principal Ssroe: before ‘the: Court: related tp the .definitioncf “the 
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national television advertising. Prices are determined by 
the operation of supply and demand in the market (JA54-5). 

We have noted above that while appellant asserts (pp. 
24-5) that Milwaukee is an approp iate market for testing 
monopoly power, he does not claim that CBS monopolized 
television advertising in that market. We have noted also 
that in view of the competitive situation in that market, 
any such claim would be absurd. 

The decision in Syracuse Broadcasting Corp. v. New- 
house, 236 F. 2d 522 (2d Cir.) shows that any charge of 
monopolization of the market for television advertising, 
either nationally or in Milwaukee, must be rejected. In that 
case, the owner of a radio station charged that Section 2 was 
violated by an affiliated group of companies which owned 
the only two newspapers in a city, as well as a radio sta- 
tion, and refused to accept national advertising in either 
paper unless the advertiser placed his advertisements in 
both papers. Plaintiff claimed that this practice reduced 
the advertising fund available for its competing radio 
station. In holding that the charge under Section 2 was 
properly dismissed on summary judgment, Judge Medina 
wrote (at p. 526): 

‘Plaintiff’s theory is that its radio station com- 
petes in the Syracuse area for the same advertising 
dollar as do defendants’ radio station and news- 
papers, along with the other three radio stations. 
Thus plaintiff has defined the ‘relevant market’ in 
a fashion which destroys tts claim of monopoly under 
Section 2. This is a legal question which we may 
determine on the basis of the record before us. * °°”? 
(Emphasis added.) 


Similarly, in this case, & definition of the relevant market 
as that for television advertising, either nationally or in 
Milwaukee, would destroy the charge under Section 2, 
since it is plain that there is genuine competition in each 
such market. 
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E. The charge of an attempt to monopolize rests on the 
same legal fallacies that destroy appellant’s charge of 
monopolization. 


Appellant’s effort to give the word monopoly a mean- 
ing wholly alien to that which it has in the statute appears 
clearly in his point (pp. 28-30) on the charge of an attempt 
or conspiracy to monopolize. He acknowledges that a 
‘¢specific intent’? is a requisite element of that offense. 
He ignores the fact that the intent must be one to secure a 
monopoly in a relevant market, not merely a superior posi- 
tion among competitors. 

In support of the claim that the specific intent need not 
be one ‘‘to exclude all comgetitors’’, appellant refers to 
American Tobacco Co. v. United States, 328 U.S. 781, 789. 
When the cited passage is read, it becomes plain that the 
case shows the need, in considering attempt to monopolize 
as well as monopolization, to start with a definition of the 
relevant market. The Court’s statement that it was not 
necessary to show power and intent to exclude ‘‘all com- 
petitors’’ was followed by approval of the charge to the 
jary that it was required only that the offenders shall 
“monopolize any part of the trade or commerce among 
the several states’’. Within the part—the relevant market 
—the American Tobacco Co. case, like the others which 
have been cited above, shows plainly that what the statute 
deals with is monopolization—‘‘the power . . . to raise 
prices or to exclude competition when it is desired to do 
so’”’ (at 811)—and not something else. 

The American Tobacco case, moreover, involved com- 
bined action by the three largest cigarette manufacturers 
in the country. Because of their collusive action, their 
shares of the market were combined for the purpose of 
determining liability under Section 2. Nowhere does 
appellant claim that the power of the three networks may 
be assessed as though they were one. Yet, at this very 
point, appellant’s brief (p. 30) displays his erroneous view 
of the monopoly concept. In assailing the effectiveness of 
FCC regulation, it claims no more than that it ‘‘has created, 
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fostered and protected a system whereby dominance of the 
entire industry lies in the hands of the few large networks’’. 

Under FCC regulations no single owner can have more 
than one television station in a market or more than seven 
throughout the country. While appellant disputes the 
effectiveness of that limitation, he does not suggest that 
there has been any attempt to evade it. In the absence of 
such a charge, the fact that the regulation exists may not be 
erased from the picture, as appellant seeks to do in his state- 
ment (p. 30) that ‘“‘the mere fact of presumed impossibility 
of accomplishment”? is not ‘‘a complete barrier against a 
bold attempt to achieve it’’. 

What CBS sought to achieve in Milwaukee was a com- 
petitive position against two—and later three—stations 
with known great technical and economic advantages over 
it. This may have been ‘‘bold”’; it was not an attempt to 
monopolize. Plaintiff’s loose and erroneous concept of 
monopoly lies at the root of his entire argument under 
Section 2. Using the word in its statutory sense, an attempt 
to accomplish it would have been not only ‘‘bold’’ but 


quixotic. The record completely refutes the claim that 
there can be in this case the ‘intent and the consequent 
dangerous probability”’ of monopoly which is an essential 
ingredient of the offense of attempting to monopolize. 
Swift & Co. v. United States, 196 U. S. 375, 396. 


In sum, no matter which aspect of appellant’s Section 
2 claim is considered, the conclusion is inescapable that no 
charge under that section can be sustained. A striking 
analogy to the present case is afforded by the recent deci- 
sion in McElhenney Co. v. Western Auto Supply Co., 269 
F. 24 382 (4th Cir.). That was an action by retailers whose 
franchises had been terminated by the defendant because 
they would not accede to its demand that they refrain from 
selling competing products. The case arose on a motion to 
dismiss the complaint, which relied both on Section 3 of the 
Clayton Act and on Section 2 of the Sherman Act. With 
respect to the claim under the latter section, the Court wrote 
(at 339) : 
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«se © © Their argument on this count is not that the 
defendant attempted to monopolize commerce in any 
particular product, but rather that it attempted to 
monopolize what they denominated ‘a method of 
doing business’ by having its goods sold exclusively 
in the only stores in certain towns carrying @ com- 
plete line of automobile and home supplies. It is 
not charged that these items were unavailable in 
other stores in each of the named towns, but simply 
that all of them could not be purchased in any other 
single store. Such charges do not amount to a 
requisite allegation of monopolization or attempt to 
monopolize which Section 2 of the Sherman Act 
condemns. 

‘This count of the complaint thus is bereft of 
any averment of monopoly power in any defined mar- 
ket, or an intent to monopolize coupled with a dan- 
gerous possibility that a monopoly could be effectn- 
ated, or the improper employment of the defendant’s 
position to attain ends forbidden by law. * ° *”’ 


The proof in the present record shows conclusively that 
appellant’s case has the same deficiency that was found in 
the McElhenney Co. pleading. When appellant’s conten- 
tions are analyzed, it is plain that he does not even charge 
—and on this record could not sustain a charge—‘‘of 
monopoly power in any defined market, or an intent to 
monopolize coupled with a dangerous possibility that a 
monopoly could be effectuated, or the improper employment 
of the defendant’s position to attain ends forbidden by 
law.”? 


Ill. 


Plaintiff’s claim under Section 1 of the Sherman 
Act must be rejected. 


With respect to plaintiff’s claim under Section 1, the 
motion for summary judgment was based on two alternative 
grounds: (a) that as a matter of law there was no conspiracy 
as the acts complained of were solely those of CBS and its 
agents; and (b) that CBS exercised the normal right of a 
producer to select the outlet for its product which it had a 
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lawful right to do (JA48). Judge Holtzoff decided the motion 
on the second ground. He did not diseuss the first in his 
opinion, but at the argument called the point a ‘‘techni- 
eality’’ (J.A277). 

On the point that was decided, we submit that the deci- 
sion is plainly right. It will be shown that plaintiff’s argu- 
ment under Section 1 rests on essentially the same fallacious 
premises as does his claim that Section 2 was violated. 
Although the alternative ground for the motion need not 
be considered, it will be shown that it is another basis for 
holding that the judgment below is right. 


A. Controlling authorities establish that the exercise 
by OBS of its legal right to terminate the affiliation agree- 
ment caused no unlawful restraint of trade. 


Appellant specifies four alleged illegal restraints of 
commerce which are claimed to have resulted from the 
cancellation of plaintiff’s affiliation and acquisition by CBS 
of WOKY. Before answering his contention as to each of 
them, we consider the controlling authorities under Section 
1 and show the error in appellant’s efforts to avoid them. 

Appellant asserts (pp. 38-9) that our claim that an 
adverse market effect must be shown to establish a violation 
of Section 1 is merely a restatement of the contention that 
an antitrust plaintiff must establish ‘‘public injury’’, and 
that this contention was rejected in the recent case of 
Elor’s, Inc. v. Broadway-Hale Stores, 359 U. S. 207. This 
claim misstates our position and misconstrues the Klor’s 
case. 

We have not contended that there is need to show 
‘“‘public injury’’; it has been our position that a restraint 
must be shown, and that it affirmatively appears that there 
was none. The Klor’s case is inapposite because it dealt 
with a per se violation. There, the complaint charged a con- 
certed refusal by competing producers to sell to the plain- 
tiff, and such a boycott was held to be one of the practices 
which—like price-fixing agreements—are illegal per se 
under the Sherman Act. It was that illegal practice which 
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directly injured the plaintiff. In holding that a private 
action could be maintained for such injury, the Court 
explicitly distinguished cases like the present one. It wrote 
(at 212): 


‘‘This is not a case of a single trader refusing to 
deal with another, or even of a manufacturer and a 
dealer agreeing to an exclusive distributorship.’’ 


In a footnote to this sentence, the Court cited United States 
v. Colgate & Co., 250 U. S. 300. Its opinion shows unmis- 
takably that it was the per se illegality of the defendants’ 
conduct which made it unnecessary to consider the market 
effects of that conduct. 

In contradistinction to such instances of yer se illegality 
as price-fixing and group boycotts, the rule applicable to 
exclusive dealerships has been described by this Court as 
one ‘virtually of per se legality’’. Packard Motor Car Co. 
v. Webster Motor Car Co., 100 App. D. C. 161, 163, 243 F. 24 
418, 420,° cert. denied 355 U. S. 822. 

Appellant makes several efforts to distinguish this 
Court’s holding in Packard, that the termination of an 
exclusive dealership does not give the former dealer a 
private cause of action. All those efforts must be rejected. 

Appellant asserts that exclusive dealerships were typi- 
cal in the automobile industry. In the television industry, 
due to the nature of the product, there can be only one 
primary outlet for a network’s programs in a single mar- 
ket. Any other arrangement would be impracticable, as well 
as a public disservice, as it would reduce the viewers’ choice 
of program fare. Assuming that such an arrangement must 
be economically justified, the case for it is even plainer here 
than it was in Packard. 

Appellant stresses the fact that Packard was a small 
manufacturer. Although the Court adverted to that fact, 
the decision plainly rests on a broad principle applicable 
to all non-monopolistic producers. The rule of that case 

* Quoting from Handler, “Annual Antitrust Review”, 11 Record of the 


Association of the Bar of the City of New York, 867, $70, and citing 
numerous cases. 
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has been applied, moreover, to Ford.* And this Court, in 
Packard, cited Boro Hall Corp. v. General Motors Corp., 
124 F. 2d 822 (2d Cir.), where the Court, on summary judg- 
ment, upheld the right of General Motors to require its 
dealers to fix a location for the sale of used cars at a place 
that did not unduly affect other dealers. There is a fur- 
ther reason for rejecting the effort to avoid the Packard 
decision by reason of CBS’ size and position in the industry. 
It will be noted below, when we disenss the specific 
“yestraints’’ charged by appellant, that each of them is 
alleged to have operated in the Milwaukee market. In that 
market, CBS was far from dominant. On the contrary, it 
was seeking to compete against admittedly great odds. 
Hence, the very policy consideration to which this Court 
adverted in Packard applies fully to this case. 

Appellant also attempts to distinguish the Packard case 
on the ground that CBS did not merely change the Mil- 
waukee outlet for its programs, but acquired a station for 
itself. The difference has no antitrust significance.** No 
claim of per se illegality can be based on the ‘‘vertical inte- 
gration’? that was effected. See United States v. Columbia 
Steel Co., 334 U. S. 495, 525. 

If CBS had contracted with another affiliate, there would 
have been no occasion for it to relieve appellant of his 
recently incurred investment in the station. Thus, appel- 
lant benefited from the fact that CBS bought a station 
rather than changing affiliates,—a course which would con- 
cededly have been legal (JA108). The competitive situa- 
tion in Milwaukee would not have been affected any differ- 
ently by one transaction than by the other. In Fargo Glass 
& Paint Co. v. Globe American Corp., 201 F. 2d 534 (7th 
' Cir.), cert. denied 345 U. S. 942, one of the cases cited by 
| this Court in Packard, supra, it was held lawful to ter- 
| minate a distribution agreement because the producer had 
: entered into a contract to sell its entire output to a com- 
pany which had purchased a block of the producer’s stock. 


* Miller Motors, Inc. v. Ford Motor Co., 252 F. 2d 441 (4th Cir.) ; 
Nelligan v. Ford Motor Co., 262 F. 2d 556 (4th Cir.). 


**See Report of the Attorney General’s Committee, pp. 28-9. 
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The basic error in appellant’s position is shown by the 
cases on which he relies in pointing out that the privilege 
to select one’s customers is not absolute. Apart from 
cases of outright price fixing,* appellant cites authorities 
in which the existence of actual monopoly was established. 
In Lorain Journal Co. v. United States, 342 U. S. 143, it 
was held that the publisher of the only newspapers in a 
city could not refuse to accept advertising from businesses 
which patronized a competing radio station. Eastman 
Kodak Co. v. Southern Photo Materials Co., 273 U. S. 
359, involved the cutting off of supplies to a dealer by a 
manufacturer which had been found in a prior action by the 
Government to have a monopoly (273 U. S. at 369). United 
States v. Griffith, 334 U. S. 100, and Schine Chain Theatres 
v. United States, 334 U. S. 110, involved the use in competi- 
tive markets of the power which the defendants obtained 
by having the only theaters in other markets. Reliance on 
these cases to show restraint is fallacious because it assumes 
the essential element of monopoly which is not present here. 

Finally, appellant relies on United States v. General 
Motors Corp., 121 F. 2d 376 (7th Cir.). That case, as appel- 
lant recognizes (p. 46), involved a tie-in arrangement in 
which the defendant compelled purchasers of its automo- 
biles to buy from it a completely distinct service, automobile 
financing. Here, but a single service is involved.°* CBS is 
seeking to reach the public with its programs, nothing else. 
Appellant mis-states this case when he describes it (p. 39) 
as one ‘‘where vertical integration was achieved in one 
market by the coercive use of an economically dominant 
position in another market”. CBS did not use its position 
in the national market in order to enable it to acquire a 
Milwaukee station. This is most plainly shown by the 
fact that the option to buy that station was obtained by 
Holt without any disclosure of CBS’ interest. The case is 


* Federal Trade Commission v. Beech-Nut Packing Co., 257 U. S. 441; 
United States v. Bausch & Lomb Optical Co., 821 U. S. 707. 
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simply one of vertical integration and consequent termina- 
tion of dealings pursuant to a clear contract right. 

The legality of the present transaction is even more 
clear than that which was upheld in Interborough News Co. 
v. Curtis Publishing Co., 225 F. 2d 289 (24 Cir.). There it 
was held that the Sherman Act was not violated by a mag- 
azine publisher which discontinued the distribution of its 
magazines by the plaintiff, set up competing wholesalers 
which it subsidized, and actively persuaded competing pub- 
lishers to take their business away from plaintiff and give 
it to the new subsidized wholesalers, Judge Medina there 
wrote (225 F. 2d at 293): 


“The nub of the matter is that the pene: feat- 
ures of schemes for price fixing and eli ination of 


competition which appear in such leading cases as 
Interstate Circuit v. United States, 1939, 306 U. S. 
208, United States v. Masonite Corp., 1942, 316 U.S. 
265 and United States v. United States Gypsum Co., 
1948, 333 U. S. 365, are wholly absent here. Curtis 
had a legal right to break away from a wholesaler 


whose service it considered unsatisfactory and to set 
up and encourage by subsidy new competing whole- 
salers; and there is no reason apparent to us why 
Curtis should not use every reasonable effort to influ- 
ence and persuade other national distributors to 
patronize the new competing*wholesalers.”’ 


In this case too, the practices which have been held to 
constitute illegal restraints are ‘¢wholly absent’. There 
is competition both on the network level and in Milwaukee. 
The absence of any illegal restraint on that competition 
becomes fully apparent when we turn to a consideration 
of the specific claims advanced by appellant. It will be 
shown that each of his contentions as to an alleged restraint 
on commerce is plainly untenable. 


(1) The alleged elimination of competition in UHF in 
Milwaukee. 
The claim that there was an unreasonable restraint of 
trade because the number of UHF television stations in 
Milwaukee was reduced rests on the assumption that UHF 
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is a separate market distinct from VHF broadcasting. It 
has been shown above that this assumption is fallacious, as 
it ignores the existence of competing stronger VHF sta- 
tions. 

The argument, moreover, is contrary to the basic premise 
on which plaintiff’s complaint rests. The complaint alleges 
(JA13): 

‘There was and is no place in the United States 
where an unaffiliated UaF station could or can 
operate and survive in competition with stations 
owned by or having affiliation with a national net- 
work.’’ 


It also alleges that after the termination of his affiliation, 
“CWCAN could not continue in business”? (JA21). In view 
of these allegations, plaintiff is in no position to claim that 
the acquisition by CBS of a station in Milwaukee was the 
cause of a reduction in the number of stations in that mar- 
ket. While plaintiff operated his station, he had a CBS 
affiliation. The VHF stations in the market were affiliated 


with the other networks. Bartell had no network affiliation. 
Plaintiff testified, moreover, that he knew that Bartell ‘had 
an unsuccessful operation’? (JA108). Accordingly, his 
attempt to fasten responsibility on CBS for the reduction 
from two to one in the number of UHF stations in Mil- 
waukee is as absurd as his contention—to be discussed 
below—that CBS alone is to be blamed for the difficulties 
of UHF stations throughout the country. 

Under the stricter standards imposed by Section 7 of 
the Clayton Act, the acquisition of a company that is on 
the verge of going out of business ‘‘cannot result in lessen- 
ing competition or in creating a monopoly”’. United States 
v. Maryland & Virginia Milk Producers Association, Inc., 
167 F. Supp. 799, 808 (D. C.). See International Shoe Co. 
v. Federal Trade Commission, 280 U. S. 291, 302-3. Even 
on plaintiff’s erroneous assumption that any reduction in 
the number of stations in the market is per se a violation of 
Section 1, his complaint and his testimony show that no 
responsibility can be imposed on OBS for this alleged 
“trestraint”’. 
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(2) The alleged fixing of the price of plaintiff’s station. 


Appellant’s contention (p. 35) that the price of his 
station was ‘controlled and fixed”? by CBS is captions. In 
the first place, CBS did not buy his station. At his urging, 
it relieved him of recently assumed obligations which he 
said that he would not have incurred had he known that the 
affiliation, about which he concededly had ‘‘trepidation’’, 
was to be terminated. Secondly, the effect upon price that 
is relevant to the antitrust issue relates to the price of the 
commodity or service which the affected business offers 
to the public. Plaintiff does not claim to have been in the 
business of buying and selling television station equipment. 
Thirdly, plaintiff’s own contentions show that the value 
which he placed on his station was created by his terminable 
affiliation agreement. Accordingly, this claim is but 
another facet of the effort to picture CBS as solely 
responsible for the inability of an unaffiliated UHF station 
to compete in a mixed market. 

We have shown above (p. 16) that appellant errone- 
ously equates a disparity in bargaining power with ‘‘mo- 
nopoly power’’. At this point, his argument rests on the 
similar fallacy that any such disparity evidences a restraint 
of trade. Inequality in bargaining power may be a factor 
in determining the lawfulness of a tie-in or other restrictive 
arrangement. It is novel doctrine to assert that the anti- 
trust laws impose on the Courts the duty to judge the 
fairness of a selling price when confronted not with such 
a restrictive arrangement, but with the exercise of the law- 
ful power to terminate arrangements for the distribution 
of one’s own product. 

Plaintiff’s premise would call upon the courts to deter- 
mine the relevant bargaining strength of buyer and seller 
in every commercial transaction. The antitrust laws, how- 
ever, do not make it the Court’s function “‘to enter into the 
strife of the competitive markets to protect the unfortu- 
nate’? (William Goldman Theatres v. Loew’s, Inc., 150 F. 2d 
738, 743 (3rd Cir.)). 


32 


(3) The claim that CBS controlled the advertising rate of 
its station. 

Assuming, arguendo, that following the station acquisi- 
tion CBS artificially increased its advertising rate, that 
action would have no bearing on this case. Plaintiff could 
not conceivably have been injured by the higher rates which 
the station charged. As the Court below properly held 
(J A284) : 

“The question to be determined in this litigation is 
... whether anything that the defendant did in respect 


to the plaintiff constituted a violation of .. . the Sher- 
man <Act.’’ 


In any case, the fact that CBS raised the advertising 
rate on WOKY is no evidence of an illegal restraint. The 
very documents to which plaintiff refers refute the conten- 
tion. Those documents (JA258-60) show that CBS was 
attempting to ascertain the rates which it could charge on 
the basis of competitive conditions in the market. Cer- 
tainly, proof that a price has been increased is no evidence 
whatever that it has been fixed artificially.* 

CBS’ president testified that the rates were increased 
because the value of the station had gone up and that the 
value resulted from its circulation (JA190-1). There is not 
one iota of evidence to show that in fixing rates in this highly 
competitive situation CBS was influenced by any factor 
other than market considerations and the desire to make 
the station operation as profitable as possible. 


(4) The claim that WOKY was made a “must buy” station. 


Just as the increase in the station rate did not injure 
plaintiff, the fact that CBS attempted to increase its rev- 
enues by making its station a ‘‘must buy’’ for national 
advertisers is wholly unrelated to the claim of injury on 
which this action is based. Unless the termination of his 


* The $700 rate fixed by CBS in October had, according to the memo- 
randa to which appellant refers (Poller Affidavit, Exhibit D, JA258; 
Exhibit F, JA260) previously been announced for his station by appel- 
lant, effective October 1, 1954. Appellant. had predi i 


icted crease to 
that rate in a letter which he wrote in July (JA111). me 
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affiliation agreement was an actionable wrong to plaintiff, 
his complaint must be dismissed. The legality or illegality 
of CBS’ subsequent conduct in the operation of the station 
cannot be made an issue in this case. Goldlawr, Inc. v. 
Shubert, supra, 169 F. Supp. 677 (E. D. Pa.) and other 
cases cited in Point I of this brief. 


B. The claim under Section 1 is untenable for the fur- 
ther reason that, as a matter of law, the essential require- 
ment of a conspiracy is not met. 


Although the Court below regarded this contention as 
a ‘‘technicality’’ on which he said that he would not decide 
the case (J A280), the judgment must, of course, be upheld 
with respect to the Section 1 claim if our contention on 
this point is valid. LeTulle v. Scofield, 308 U. 8. 415, 421; 
Laughlin v. Eicher, 79 App. D. C. 266, 269, 145 F. 2d 700, 703 
cert. denied 325 U. S. 866. 

Far from being a technicality, we submit that the 
requirement of joint action is an essential condition which 
goes to the very heart of Section 1 of the Sherman Act. 
The statute makes two types of action unlawful: the mere 
possession and exercise of, or attempt to acquire, monopoly 
power (Section 2), and a contract, combination of con- 
spiracy in restraint of trade (Section 1). The purpose is 
clearly to prohibit joint action to accomplish an end which 
would be lawful if committed by a single actor. That pur- 
pose rests on the view that a combination of economic 
power is more restrictive of competition than the same 
power exercised unilaterally. 

The distinction is illustrated by the facts of this case. 
Appellant’s basic grievance is obviously against CBS and 
no one else. He acknowledged that he did not think that 
either Holt or Bartell had any interest in his well-being one 
way or the other (JA109). He named them as ‘¢conspir- 
ators”, however, along with an unincorporated division of 
CBS and two of its employees, for the purpose of attempt- 
ing to meet the requirement of Section 1. If there is a 
technicality involved on this point, it is plaintiff who is 
trying to utilize a technical and wholly untenable claim of 
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conspiracy in describing what was essentially the unilateral 
action of CBS. 

Appellant’s brief tacitly concedes that neither Van 
Volkenburg nor Akerberg, the one an officer and the other 
an employee of CBS, can be charged with having conspired 
with the corporation. The brief asserts (p. 30) that CBS 
Television, the corporation’s unincorporated division, is 
legally capable of conspiring with its ‘‘parent”’. It con- 
tends that Bartell and Holt could be found to have been 
conspirators with CBS. On both points, assuming appel- 
lant’s version of the facts, his position must be rejected. 

With respect to the unincorporated division, appellant 
asserts that we rely on the dictum in Mr. Justice Jackson’s 
dissenting opinion in Timken Roller Bearing Co. v. United 
States, 341 U. S. 593, 606. The statement referred to, how- 
ever, was a concession by the Government that if the prin- 
cipal defendant in that case, instead of forming subsidiary 
corporations, had set up separate departments of its. busi- 
ness, there would have been no conspiracy. That position is 
reiterated in the Report of the Attorney General’s Com- 
mittee on the Antitrust Laws (p. 35). 

The adoption of plaintiff’s reasoning would lead to 
ridiculous results. It would mean that a corporation’s 
employees could not discuss cooperation between that cor- 
poration’s divisions without violating the antitrust laws. 
No large corporation which is organized into separate 
divisions could coordinate its activities. Indeed, accept- 
ance of plaintiff’s reasoning would read the conspiracy 
requirement out of the statute. See Nelson Radio & Supply 
Co. v. Motorola, Inc., 200 F. 2d 911, 914 (5th Cir.), cert. 
denied 345 U. S. 925. 

With respect to Holt and Bartell, our contention is not 
that they were legally incapable of acting as conspirators, 
but that the record affirmatively shows that there was no 
such concerted plan to accomplish a common purpose which, 
under the authorities, is requisite to the establishment of 
a conspiracy. 

In discussing the roles of Holt and Bartell, appellant 
significantly ignores the alleged purpose of CBS to destroy 


UHF television. The reason is obvious: he could not pos- 
sibly claim that either of. these alleged conspirators had 
any knowledge of that purpose. In the absence of ‘such 
knowledge on their part, no conspiracy to accomplish that 
end could be established. 

On appellant’s own statement, Bartell did not know of 
CB®’ interest in the transaction when it granted to Holt an 
option to purchase its station. Appellant asserts, however, 
that Bartell knew when the option was exercised that CBS 
was the purchaser. There is not a shred of evidence, how- 
ever, that it knew of and shared any illegal purpose on the 
part of CBS. Without such evidence, it cannot be held as 
a conspirator. ‘The proof must show that the illegal pur- 
pose was mutual.’? (Carter-Crume Co. v. Peurrung, 86 
Fed. 439, 442 (6th Cir.)).° 

Appellant’s contentions concerning Holt’s role also show 
that as a matter of law he could not have been a conspirator. 
Holt went to Milwaukee at the request of CBS (J.A121, 135). 
He ‘‘had been given the particular job of getting an option 
on WOKY” (JA123, 127-8). It was not his purpose to get 
the option for himself (JA136). That he might have done 
whatever he wanted with the option if CBS had not exer- 
cised it is plainly immaterial (JA138). Once it was exer- 
cised, he had no further interest in the matter. 

No significance can be attached to appellant’s effort to 
dramatize Holt’s mission as one in which care was exercised 
to avoid disclosure of the identity of the interested buyer. 
Brokers in the fields of real estate and finance engage in 
similar transactions every day. Whether he was technically 
an employee or an independent contractor is also imma- 
terial. What is significant is that appellant does not even 
contend that Holt knew of any alleged purpose on the part 
of CBS to monopolize trade or to destroy UHF. All that 
is claimed (p. 33) is that he knew that the venture “would 


* The cases cited by appellant (p. 32, footnote 35) are clearly inap- 
ite. Caleutt v. Gerig, 271 Fed. 220 (6th Cir.) involved articipation 
mm mob violence for a purpose known to all the defendants. United States 


v. Sta Oi Co., 152 Fed. 290 (BE. D. Mo.) and Rudner v. United 
States, 281 Fed. 516 (6th Cir.) both contained ress findi that the 
defendants, when their participation commenced, knew that there was a 
consp ' 
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destroy the plaintiff”, and that it may be inferred that 
CBS had instructed him not to approach appellant because 
it planned to acquire appellant’s studios and equipment. 
As many wholly lawful business transactions cause 
injury to others, this does not charge the offense of con- 
spiracy. ‘‘Those having no knowledge of the conspiracy 
are not conspirators.’ United States v. Falcone, 311 U. 8. 
205, 210, aff’g 109 F. 2d 579 (2d Cir.). The type of partici- 
pation required to make one a conspirator was described by 
Judge Learned Hand in the Falcone case as follows: 


“Tt ig not enough that he does not forego a normally 
lawful activity, of the fruits of which he knows that 
others will make an unlawful use; he must in some 
sense promote their venture himself, make it his own, 
have a stake in its outcome.”” (109 F. 2d at 581) 


See also United States v. Gerke, 125 F. 2d 243, 246 (6th 
Cir.), cert. denied 316 U. S. 667. 

In United States v. Univis Lens Co., 88 F. Supp. 809 
(S. D. N. Y.), the Government sought to punish alleged 


violations of a Sherman Act injunction against price-fixing. 
It claimed that the circulation by defendant of suggested 
price lists established a conspiracy between the defendant 
and its customers to control prices. In dismissing the peti- 
tion, the Court said (at 811): 


“Certainly it is not sufficient to establish a con- 
spiracy between the respondents and their wholesale 
customers to show that the respondents had knowl- 
edge that some of those customers were desirous of 
using Univis price lists as their own in respect to 
prescription lenses or of obtaining a mark-up price 
for lens blanks. To establish the criminal conspir- 
acy, it was incumbent on the Government to prove 
an intent on the part of the respondents to further, 
promote and cooperate in those objects in violation 
of the Final Judgment, see Direct Sales Co. v. United 
States, 319 U. S. 703, at page 713. It was there said 
that more than suspicion or knowledge is required 
to disclose a conspiracy; informed and interested 
cooperation, stimulation, instigation should be estab- 
lished by the Government. * * °”’ : 
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On plaintiff’s own testimony (JA109), there was no 
intent on the part of Bartell or Holt to further, promote 
or cooperate in the alleged effort by CBS to put Midwest 
out of the broadcasting business in Milwaukee. Reading 
his allegations and testimony in the light most favorable to 
plaintiff, and assuming a purpose on the part of CBS of 
which there is no evidence, there was at most a unilateral 
act by CBS, not a conspiracy, coupled with innocent acts 
by Bartell and Holt which helped to advance the CBS 
purpose. No violation of Section 1 of the Sherman Act 
can be established on these facts. 

Appellant attempts (p. 38) to avoid the Falcone rule by 
asserting that Holt is not charged with aiding a preexisting 
conspiracy, but with being himself a party to the conspiracy. 
The contention is apparently cast in this form because it 
is plain that without Holt’s participation there was no 
conspiracy which he could have aided. This claim does 
not aid appellant’s case. On the contrary, it is clear that 
greater participation, and a greater ‘‘stake in the outcome 7; 
must be shown to establish the formation of a conspiracy 
than are required to sustain a charge of aiding an existing 
conspiracy. In Di Bonaventura v. United States, 15 F. 2d 
494 (4th Cir.), a conviction was reversed because the Court 
had charged that a landlord could be convicted of con- 
spiracy on a finding that he knew that liquor was being 
manufactured in his premises and did not stop it. The Court 
wrote (at 496): 

«ce © * This might have justified a conviction of main- 
taining a nuisance or of unlawful manufacture, but 
not a conviction of the felony of conspiracy, in the 
absence of any finding that the landlord entered into 
a combination or agreement to violate the law, or that 
he, with knowledge that a conspiracy existed, not 
merely that the law was being. violated, aided the 
conspirators in carrying out their unlawful design.”’ 


On appellant’s version of the facts, it appears clearly 
that neither Bartell nor Holt ‘centered into a combination 
or agreement to violate the law’’. It is equally plain that 
neither of them acted ‘‘with knowledge that a conspiracy 
existed”. Accordingly, the foregoing cases show—and 
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appellant cites none to the contrary—that neither of them 
can be held to have been a conspirator. For this reason, 
even assuming, arguendo, that what CBS did resulted in a 
restraint of trade, it must be held as a matter of law that 
there was no violation of Section 1 of the Sherman Act. 


IV. 


No triable issue of fact is presented by the fan- 
tastic charge that CBS sought to destroy, UHF tele- 
vision. 

We submit that the foregoing discussion establishes the 
correctness of the decision below that plaintiff’s claim 
of injury, which stems solely from the termination of his 
affiliation agreement, was damnum absque injuria. Each 
specific claim that the contract termination was incident 
to a violation of the Sherman Act has been shown to rest 
on a plainly erroneous legal premise. 

Appellant has attempted, however, to color the case by 
the ingenious attribution to CBS of a broad purpose to 
destroy UHF television throughout the country. Without 
conceding the materiality of that charge to this private 
action, we choose to meet it on the merits. The charge is 
completely refuted by the record and by known facts regard- 
ing the industry. Even if legally relevant, it is factually 
frivolous and creates no genuine issue of fact (RCP 56 (c)). 

Appellant has offered no explanation as to how or when 
he discovered this alleged motive. His complaint is based 
on an entirely different theory. He made no such charge 
in 1956 when his deposition was taken or as late as February 
1959, when he submitted his principal affidavit in opposition 
to this motion (J.A235-51). It appears for the first time 
in this record in his supplemental affidavit, sworn to in 
May 1959 (JA272), over two and a half years after the 
action was commenced. It is an afterthought, ‘‘clearly 


born of the exigency”. Cf. Walder v. Paramount Publix 
Corporation, 135 F. Supp. 228, 229 (S. D. N. Y.)* 

The charge, furthermore, is not supported by a shred 
of evidence and is fully refuted by the record and by known 
facts regarding the industry. 


CBS was dedicated to the proposition that it wanted 
to see UHF succeed (J.A162). Its efforts in that direction 
went back to the beginnings of television broadcasting (JA 
205). It took positions in support of UHF that were opposed 
by others in the industry and vigorously opposed the Com- 
mission’s inter-mixture policy (JA205). It took a number 
of steps to encourage the development of UHF (JA204-6), 
including its affiliation with plaintiff’s station (JA157) 
and other UHF stations (JA206). 

CBS operated the Milwaukee station for over four 
years. The very actions to which appellant points—the rate 
increase and adoption of the ‘‘must buy’’ policy—evidence 
its desire to have the station succeed. 


The only tangible fact adduced by appellant to impeach 
this testimony and to show a purpose to fail is that the 
station did not succeed. In essence, he asserts that because 
he was making money from a UHF station in Milwaukee 
with a CBS affiliation and the subsequent operation of the 
CBS-owned station was unprofitable, CBS must have 
intended to fail. 


Plaintiff’s contention is as cogent as a claim that a 
case of malpractice can be established against a doctor solely 
by proof that the patient died. Plaintiff overlooks the 
fact that his station had been competing against only one 
VHF station while CBS’ newly acquired station had com- 
petition from two and then three such stations. His con- 
tention is irreconcilable with his own attack on the 


* For other cases in which the courts have rejected similar efforts 
to avoid summary judgment by shifts in position, see Bell v. Morgan, 
91.App. D. C. 65, 199 F. 2d 168; Edward B. Marks Music Corp. Vv. 
Sores Record Co., 222 F. 2d 488, 492 (2d Cir.), cert. denied 366 
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‘Commission’s VHF-UHF intermixture policy,® and with 
the allegation in his complaint regarding the problematical 
success of UHF stations (J.A13-14). 

This Court has stated that ‘‘no one disputes the dire 
effects upon UHF operations of competing VHF services 
in the present state of the art’’ (Greylock Broadcasting Co. 
v. United States, 97 App. D. C. 414, 415, 231 F. 2d 748, 749). 
Plaintiff’s own contentions and the well-known history of 
the industry reflected in his affidavit (JA247-8) affirma- 
tively establish that the collapse of a number of UHF sta- 
tions ‘“‘was due to the competition of the market place, in 
the midst of which even giants may fall’? (Interborough 
News Co. v. Curtis Publishing Co., 225 F. 2d 289, 291 (2d 
Cir.)). 

Appellant’s brief (p. 28) fittingly describes as ‘‘suspi- 
cion”’ the effort to attribute significance to the failure of 
the CBS station in Milwaukee. Such suspicion does not 
create a triable issue of fact. Banco de Espana v. Federal 
Reserve Bank, 28 F. Supp. 958, 973 (S. D. N. Y.), aff'd. 
114 F. 2d 488 (2d Cir.); 6 Moore’s Federal Practice 
(2a Ed.) 2131. The conclusory statement in appellant’s 
supplemental affidavit regarding the ‘‘campaign to destroy 
UHF” (JA272) is clearly inadmissible in evidence and must 
be disregarded. Jameson v. Jameson, 85 App. D. C. 176, 
178, 176 F. 2d 58, 60. 

In Carlander v. Dubuque Fire & Marine Ins. Co., 87 F. 
Supp. 65, 69 (D. Ark.), the Court wrote: 


‘‘The court realizes that captious, immaterial 
and imaginary issues of fact may be found in any 


* In his deposition (pp. 250-1), plaintiff described the position which 

he had taken, in May 1984, in testimony before the Potter Committee of 

the Senate as follows: 
«“« * * T painted the picture of a sixth and final order which set 
forth conditions that never materialized for UHF. Rules were 
changed in the middle of the stream. It was not anticipated that 
VHF stations would be in the market to compete at a disadvantage 
to UHF stations, and when that change took place and the Com- 
mission changed the rules so that there would be VHF stations it 
was impossible for UHF stations to fully convert the sets on the 
market to be on a competitive basis, and on our testimony we were 
a little over 50 per cent converted, with two VHF grants imminent, 
one of them made right during the hearings.” 


Plaintiff also testified that his ti i 
the president of CBS ( re pes ion was endorsed at the hearings by 
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case, but if the motion for summary judgment is to 
serve any useful purpose, the court must unbesitat- 
ingly grant it when a careful consideration of 
the facts reveals no real genuine issue of fact 
involved. * °°’? 


This statement is directly applicable here. For the purpose 
of this motion, we have assumed, as did the Court below, 
appellant’s version of the facts regarding the transaction 
between the parties. The effort by a belated shift in posi- 
tion to avoid summary judgment presents issues which can 
only be described as ‘<eaptious, immaterial and imaginary’’. 

The questions of law here presented can be decided, and 
were properly decided below, on this motion. Of. Schwing 
Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899, aff’d 
239 F. 24 176 (4th Cir.), cert. denied 355 U. S. 823; Syra- 
cuse Broadcasting Corp. v. Newhouse, 236 F. 2d 522 (2d 
Cir.) ; Interborough News Co. v. Curtis Publishing Co., 225 
F. 2d 289 (2d Cir.) ; Nelson Radio & Supply Co. v. Motorola, 
Inc., 200 F. 2d 911 (5th Cir.), cert. denied 345 U. 8. 925; 
Boro Hall Corp. v. General Motors Corp., 124 F. 2d 822, 
rehearing denied 180 F. 2d 196 (2d Cir.), cert. denied 317 
U. S. 695. 


The judgment should be affirmed with costs. 
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